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PREFACE 

The opinions of the C o u t  of Claims herein reported are published 
by authority of the provisions of Section 9 of an Act entitled “An Act 
to create the Court of Claims and t o  prescribe its powers and duties,” 
approved June 85, 1917. 

EDWARD J. HUQHES, 
Secreta y of S t a t e  anad 
Ex-oficio Secretary  
Court  of C h h .  
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RULES OF THE COURT OF CLAIMS 
OF THE STATE OF ILLINOIS 

TERMS OF COURT 

RULE 1. (a) The Court of Claims shall hold a regular session of 
the Court a t  the Capital of the State on the second Tuesday of January, 
March, May, September and November of each year, and such special 
sessions as it deems necessary or  proper to expedite the business of the 
Court. 

No cause will be heard at  any session unless the pleadings 
have been settled and the evidence, abstracts, briefs and argument of 
both parties have all been filed with the Clerk on or before the first day 
of said session. 

(b) 

COMPLAINT 

RULE Z. (a) Causes shall be commenced by a verified complaint 
which, together with four copies thereof, shall be filed with the Clerk of 
the Court. A party filing a claim shall be designated as the claimant and 
the State of Illinois shall be designated as the respondent. The original 
complaint and all copies thereof shall be provided with a suitable cover 
or back having printed or plainly written thereon the title of the Court 
and cause, together with the name and address of all attorneys repre- 
senting the claimant. The Clerk will note on the complaint and each 
copy the date of filing and deliver one of said copies to the Attorney 
General. 

(b) No person who is not a licensed attorney and an attorney of 
record in said cause will be permitted to appear for or  on behalf of any 
claimant, but a claimant even though not a licensed attorsey, may prose- 
cute his own claim in person. 

Such complaint shall be printed or typewritten and shall 
be captioned substantially as follows : 

RULE 3. 

IN  THE COURT O F  CLAIMS OF THE 
STATE O F  ILLINOIS 

A. B., 
Claimant 

vs. 
STATE OF ILLINOIS, 

RULE 4. 

Respondent 

(a) Such complaint shall state concisely the facts upon 
which the claim is based and shall set forth the address of the claimant, 

, the time, place, amount claimed, the State department or agency in  
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which the cause of action originated and all averments of fact necessary 
to state a cause of action at law or  in equity. 

If the claimant bases his complaint upon a contract or other 
instrument in writing a copy thereof shall be attached thereto for  
reference. 

The claimant shall state whether or  not his claim 
has been presented to  any State department or officer thereof, or to  any 
person, corporation or tribunal, and if so presented, he shall state when, 
to whom, and what action was taken thereon; and, he shall further state 
whether or not he has received any payment on account of such claim 
and, if so, the amount so received. 

The claimant shall also state whether or not any third person 
o r  corporation has any interest in his claim, and if any such person or 
corporation has an interest therein the claimant shall state the name and 
address of the person or corporation having such interest, the nature 
thereof, and how and when the same mas acquired. 

RULE 6. (a)  A bill of particulars, stating in detail each item 
and the amount claimed on account thereof, shall be attached to the com- 
plaint in all cases. 

(b) Where ,the claim is based upon the Workmen’s Compensation 
Act the claimant shall set forth in the complaint all payments, both of 
compensation and salary, which have been received by him or by others 
on his behalf since the date of said injury; and shall also set forth in 
separate ifems the amount incurred, and the amount paid for medical, 
surgical and hospital attention on account of his injury, and the portion 
thereof, if any, which was furnished or paid for  by the respondent. 

No complaint shall be filed by the clerk unless verified 
under oath by the claimant, or  by some other person having personal 
knowledge of the facts contained therein. 

If the claimant be an executor, administrator, guardian 
or other representative appointed by a judicial tribunal, a duly authenti- 
cated copy of the record of appointment must be filed with the complaint. 

If the claimant die pending the suit his death may be 
suggested on the record, and his legal representative, on filing a duly 
authenticated copy of the record of his appointment as executor or ad- 
ministrator, may be admitted to  prosecute the suit by special leave of the 
Court. It is the duty of the claimant’s attorney to suggest the death of 
the claimant when that fact first becomes known to him. 

Where any claim has been referred to the Court by the 
Governor or either House of the General Assembly any party interested 
therein may file a verified complaint a t  any time prior to the next regular 
session of the Court. If  no such person files a complaint, as aforesaid, 
the Court may determine the cause upon whatever evidence it shall have 
before it, and if no evidence has been presented in support of such claim, 
the cause may be stricken from the docket with or without leave to  re- 
instate, in the discretion of the Court. 

If i t  appears on the face of the complaint that the claim 
is barred by a statute of limitations, the same shall be dismissed. 

(b) 

RULE 5. (a)  

(b) 

RULE 7. 

RULE 8. 

RULE 9. 

RULE 10. 

RULE 11. 
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PLEADINGS - 
RULE 12. Pleadings and practice a t  common law as modified by 

the Civil Practice Act of Illinois shall be followed except as herein other- 
wise provided. 

RULE 13. The original and four copies of all pleadings shall be 
filed with the Clerk and the original shall be provided with a suitable 
cover, bearing the title of the Court and cause, together with a proper 
designation of the pleading printed or plainly written thereon. 

A claimant desiriqg to amend his complaint or to intro- 
duce new parties may do so a t  any time before he has closed his testi- 
mony, without special leave, by filing five copies of an amended com- 
plaint, but any such amendment or the right to introduce new parties 
shall be subject to the objection of the respondent, made before or at final 
hearing. Any amendments made subsequent to the time the claimant 
has closed his testimony must be by leave of Court. 

The respondent shall answer within sixty days after the 
filing of the complaint, and the claimant shall reply within thirty days 
after the filing of said answer, unless the time for pleading be extended; 
provided, that if the respondent shall fail to so answer a general traverse 
or denial of the facts set forth in  the complaint shall be considered as 
filed. 

RULE 14. 

RULE 15. 

EVIDENCE 

RULE 16. After the cause is a t  issue the parties shall present evi- 
dence either by a stipulation of fact duly entered or by a transcript of 
evidence taken at such time and place as is mutually agreeable and con- 
venient to the parties concerned. All witnesses before testifying shall 
be duly sworn on oath by a notary public or other officer authorized to 
administer oaths. If the parties are unable to agree upon a time and/or 
place of such hearing, application may be made to any Judge of the 
Court, who shall thereupon fix a time and place of such hear iq .  

All evidence shall be taken in  writing in the manner in 
which depositions in chancery are usually taken. All evidence when 
taken and completed by either party shall be filed with the Clerk on or 
before the first day of the next succeeding regular session of the Court. 

RULE 18. All costs and expenses of taking evidence on behalf of 
the claimant shall be borne by the claimant, and the costs and expenses 
of taking evidence on behalf of the respondent shall be borne by the 
respondent. 

If the claimant fails to file the evidence in his behalf 
as herein required, the Court may, in its discretion, fix a further time 
within which the same shall be filed and if not filed within such further 
time the cause may be dismissed. Upon motion of the Attorney General 
the Court may, in its discretion, extend the time within which evidence 
on behalf of the respondent shall be filed. 

If the claimant has filed his evidence in apt time and 
has otherwise complied with the rules of the Court, he shall not be 
prejudiced by the failure of the respondent to file evidence in its behalf 
in apt time, but a hearing by the Court may be had upon the evidence 
filed by the claimant, unless for good cause shown, additional time to file 
evidence be granted to the respondent. 

RULE 17. 

RULE 19. 

RULE 20. 
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RULE 21. All records and files maintained in the regular course of 
business by any State department, commission, bo_ard or agency of the 
respondent and all departmental reports made by any officer thereof re- 
lating to any matter or cause pending before the Court shall be 
prima facie evidence of the facts set forth therein; provided, a copy 
thereof shall have been first duly mailed or delivered by the Attorney 
General to the claimant or his attorney of record. 

ABSTRACTS AND BRIEFS 

RULE 22. The claimant, in all cases where the transcript of evi- 
dence exceeds fifteen pages in number, shall-furnish a complete type- 
written or  printed abstract of the evidence, referring to the pages of the 
transcript by numerals on the margin of the abstract. The evidence 
shall be condensed in narrative form in  the abstract so as to present 
clearly and concisely its substance. The abstract must be sufficient to 
present fully all material facts contained in the transcript and it will be 
taken to be accurate and sufficient for a full understanding of such facts, 
unless the respondent shall file a further abstract, making necessary cor- 
rections or additions. 

When the transcript of evidence does not exceed fifteen 
pages in number the claimant may file the original and  four copies of 
such transcript in lieu of typewritten or printed abstracts of the evidence, 
otherwise the original and four copies of an abstract of the evidence shall 
be filed with the Clerk. The original shall be provided with a suitable 
cover, bearing the title of the Court and cause, together with the name 
and address of the attorney filing same printed or plainly written 
thereon. 

Each party may file with the Clerk the original and four 
copies of a typewritten or printed brief setting forth the points of law 
upon which reliance is had, with reference made to the authorities sus- 
taining their contentions. Accompanying such briefs there may be a 
statement of the facts and an argument in support of such briefs. The 
original shall be provided with a suitable cover, bearing the title of the 
Court and cause, together with the name and address of the attorney 
filing same printed or plainly written thereon. Either party may waive 
the filing of his brief and argument by filing with the Clerk a written 
notice in duplicate to that effect. 

The abstract, brief and argument of the claimant must 
be filed with the Clerk on or before thirty days prior to the first day of 
the session to which the cause shall stand for hearing, unless the time for 
filing the same is extended by the Court or  one of the Judges thereof. 
The respondent shall file its brief and argument not later than the first 
day of said session, unless the time for filing the brief of claimant has 
been extended, in which cases the respondent shall have a similar exten- 
sion of time within which to file its brief. Upon goid cause shown 
further time to file abstract, bricf and argument or a reply brief of either 
party may be granted by the Court or by any Judge thereof. 

If a claimant shall fail to file either abstracts or briefs 
within the time prescribed by the.rulcs, the Court may enter a rule upon 
him to show cause by a day certain why his claim should not be dis- 

RULE 23. 

RULE 24. 

RULE 25. 

RULE 26. 



IX 

missed. Upon the claimant's fai lure to comply with such rule, the  cause 
may be dismissed or t he  Court  may, i n  i ts  discretion, either extend the  
t ime for filing abstracts or  briefs, or pass or continue the  cause for  the 
term, or determine the same upon the evidence before it. 

If the claimant has filed abstracts and briefs, as herein 
provided, i n  ap t  time, and has otherwise complied with the rules, he 
shall not Be prejudiced by the failure of the respondent to  file abstracts 
or  briefs on.time, unless the t ime for the filing of abstracts or briefs by 
the respondent be extended. 

RULE 27'. 

EXTENSION O F  TIME - 
RULE 28. Where by these rules it is provided the t ime may be ex- 

tended for  the filing of pleadings, abstracts or  briefs, either -party, upon 
notice to  the other, may make application for an  extension of t ime to any 
Judge  of this Court, who may enter an order thereon, t ransmit t ing such 
order to  the Clerk, and the Clerk shall thereupon place the same of 
record as an  order of the Court. 

MOTIONS 

RULE 29. Each party shall file with the Clerk the original and 
four  copies of all motions presented. The  original shall be provided 
with a suitable cover, bearing the title of the Court  and cause, together 
with the name and address of the attorney filing same printed or plainly 
written thereon. 

Motions shall be filed with the Clerk at least five days 
before they are presented to the  Court. All motions will be presented by 
the Clerk immediately after  the daily announcement of the Court  but  a t  
no other t ime dur ing the day, unless in  case of necessity, or i n  relation 
to  a cause when called in course. All motions and suggestions in support 
thereof shall be in  writing, and when the motion is based on matter  tha t  
does not  appear of record, it shall be supported by affidavit. 

I n  case a motion to  dismiss is denied, the respondent 
shall plead within th i r ty  days thereafter, and if a motion to  dismiss be 
sustained, the claimant shall have thir ty days thereafter within which to 
amend his complaint;  and, if he decline or  fail  to  so amend, final judg- 
ment  will be entered dismissing the claim. 

RULE 30. 

RULE 31. 

ORAL ARGUMENTS . 
\ 

RULE 32. Ei ther  party desiring to  make oral arguments shall file 
a notice of his intention t o  do so with the Clerk a t  least ten days before 
the session of the Court at which he wishes t o  make such argument.  

REHEARINGS 

RULE 33. A party desiring a rehearing in any cause shall, within 
thir ty days af ter  the filing of the opinion, file with the Clerk the original 
and four  copies of his petition for rehearing. The  petition shall state 
briefly the points supposed to  have been overlooked or misapprehended 
by the Court  with proper reference to  the  particular portion of the  
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original brief relied upon and with authorities and suggestions concisely 
stated in support of the points. Any petition violating this rule will be 
stricken. 

When a rehearing is granted the original briefs of the 
parties and the petition for  rehearing, answer and reply thereto shall 
stand as files in the case on rehearing. The opposite party shall have 
twenty days froin the granting of the rehearing to answer the petition 
and the petitioner shall have ten days thereafter within which t o  file his 
reply. Neither the claimant nor the respondent shall be permitted t o  file 
more than one application or petition for  a rehearing. 

RULE 34. 

RECORDS AND CALENDAR 

RULE 35. The Clerk shall record all orders of the Court, including 
the final disposition of causes. H e  shall keep a docket in which he shall 
enter all claims filed, together with their number, date of filing, the name 
of claimants, their attorneys of record and respective addresses. As 
papers are received by the Clerk, in course, he shall stamp the filing date 
thereon and forthwith mail to opposing counsel a copy of all orders en- 
tered, pleadiqs, motions, notices and briefs as filed; such mailing shall 
constitute due notice and service thereof. Within ten days prior to the 
first day of each session of the Court the Clerk shall prepare a calendar 

, of the causes to  be disposed of a t  such session and deliver a copy thereof 
t o  each of the Judges and to the Attorney General. 

RULE 36. Whenever on peremptory call of the docket any claim or 
claims appear in which no positive action has been taken and no attempt 
made in good faith to obtain a decision or hearing of the same within 
two years, the Court may, on its own motion, enter an order therein 
ruling the claimant to show cause on or before the first day of the next 
succeeding regular session why such claim or claims should not be dis- 
missed for want of prosecution and stricken from the docket. Upon the 
claimant's failure to take some f i r n a t i v e  action to discharge or comply 
with said rule, prior to the first day of the next regular session after the 
entry of such order, such claim or claims may be dismissed and stricken 
from the docket with or without leave to reinstate on good cause shown. 
On application and a proper showing made by the claimant the Court 
may, in its discretion, grant an extension of time under such rule to show 
cause. The fact that any case has been continued or leave given to 
amend or that any motion or matter has not been ruled upon will not 
alone'be sufficient to  defeat the operation of this rule. And the Court 
may, during the second day of any regular session, call its docket for the 
purpose of disposing of cases under this rule. 

ORDER O F  THE COURT 

The above and foregoing rules were adopted as the rules of the 
Court of Claims of the State of Illinois on the 22nd day of November, 
A. D. 1933, to be in full force and effect from and after the first day of 
January, A. D. 1934, in lieu of all rules theretofore in force. - 

, I  



COURT’OF CLAIMS LAW b 

AN ACT t,o create the Court of Claims amd t o  prescribe its  power and 
duties. (Approved June 25, 1917. L. 1917, p .  325.) 

SECTION 1. Be it enacted by the People of the State of Illho.iS, 
represented in the General Assembly: The Court of Claims is hereby 
created. It shall consist of a chief justice and two judges, appointed by 
the Governor by and with the advice and consent of the Senate. I n  any 
case of vacancy in  such office during the recess of the Senate, the GOV- 
ernor shall make a temporary appointment until the next meeting of the 
Senate, when he shall nominate some person to fill such office; and any 

, person so nominated, who is confirmed by the Senate, shall hold his 
office during the remainder of the term and until his successor is ap- 
pointed and qualified. If the Senate is not in  session at  the time this 
Act takes effect, the Governor shall make a temporary appointment as 
in case of a vacancy. 

The term of office of the chief justice and of each judge shall 
be from the time of his appointment until the second Monday in  January 
next succeeding the election of a Governor, and until his successor is ap- 
pointed and qualified. This provision in reference to the term of office 
of the chief justice and of each judge shall apply to the current terms of 
said offices and the respective terms of the present incumbents shall be 
deemed to  have begun upon the appointment of said incumbents. (As 

. amended by Act approved and in force May 11, 1927. L. 1927, p. 393.) 
WHEREAS, in order that the full salary of 

said chief justice and of said judges as provided for by an Act of the 
Fifty-fourth General Assembly may be paid out of an appropriation 
made and nom available thereEor; therefore an emergency exists and this 
Act shall take effect and be in  force and effect from and after its passage 
and approval. 

8 3. Before entering upon the duties of the office the chief justice 
and each judge shall take and subscribe the constitutional oath of office, 
which shall be filed in the office of the Secretary of State. 

The chief justice and each justice shall each receive a salary 
of three thousand two hundred dollars per annum, payable in equal 
monthly installments. (As amended by Act approved July 8, 1933. 
L. 1933, p. 452.) 

The Secretary of State shall be ex-officio secretary of the 
Court of Claims. He shall provide the court with a suitable place in the 
capitol building in which to transact its business. 

The Court of Claims shall have power: 
To make rules and orders, not inconsistent with law; for 

. 

8 2. 

EMERGENCY.] 5 3. 

(Act approved May 11, 1927. L. 1927, p. 393.) 

5 4. 

8 5 .  

Q 6. 
(1) 

’ carrying out the duties imposed upon it by law; 

XI 
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(2) To make rules governing,the practice and procedure before the 
court, which shall be as simple, expeditious and inexpensive as reasonably 
may be ; 

(3)  To compel the attendance of witnesses before it, or before any 
notary public or any commissioner appointed by it, and the production 
of any books, records, papers or documents that may be material or rele- 
vant as evidence in any matter pending before it ; 

(4) To hear and determine all claims and demands, legal and 
equitable, liquidated and unliquidated e x  contractu  and ex delicto, which 
the State, as a sovereign commonwealth, should, in equity and good con- 
science, discharge and pay; 

To hear and give its opinion on any controverted questions of 
claims or demands referred to it by any officer, department, institution, 
board, arm or agency of the State government and to report its findings 
and conclusions to the authority by which it was transmitted for its 
guidance and action ; 

To hear and determine the liability of the State for accidental 
injuries or death suffered in the course of employment by any employee 
of the State, such determination to be made in accordance with the rules 
prescribed in the Act commonly called the “Workmen’s Compensation 
Act,” the Industrial Commission being hereby relieved of any duty 
relative thereto. 

5 7’. I n  case any person refuses to comply with any subpoena 
issued in  the name of the chief justice, attested by the Secretary of State, 
with the seal of the State attached, and served upon the person named 
therein as s suninions a t  common law is served, the Circuit Court of the 
proper county, on application of the Secretary of the Court, shall conipel 
obedience by attachment proceedings, as for contempt, as in a case of a 
disobedience of the requirements of a subpoena from such Court on a 
refusal to testify therein. 

The concurrence of two members of the Court shall be neces- 
sary to  the decision of any case. 

The Court shall file a brief written statement of the reasons 
for its determination in each case. In case the Court shall allow a claim, 
or any part thereof, which it has the power to hear and determine, it 
shall make and file an award in favor of the claimant finding the amount 
due from the State of Illinois. Annually the Secretary of the Court 
shall compile and publish the opinions of the Court. 

8 10. Every claim against the State, cognizable by the Court of 
Claims, shall be forever barred unless the claim is filed with the Secre- 
tary of the Court within five years after the claim first accrues, saving 
to infants, idiots, lunatics, insane persons and persons under disability 
a t  the time the claim accrued two years from the time the disability is 
removed. 

5 11. The Attorney General shall appear for and represent the 
interests of the State in all matters before the Court. 

$ 12. All claims now pending in  the Court of Claims created 
under “An Act to create the Court of Claims and prescribe its powers 
and duties,” approved May 16,1903, in  force July 1, 1903, shall be heard 

( 5 )  

. (6) 

$ 8. 

8 9. 



XI11 

and deter6ined by the Court of Claims created by this Act in accordance 
with the provisions hereof. 

The jurisdiction conferred upon the Court of Claims by this 
Act shall be exclusive. No appropriation shall hereafter be made by the 
General Assembly to  pay any claim or demand, over which the Court of 
Claims is herein given jurisdiction, unless a5  award therefor shall have 
been made by the Court of Claims. 

’ 0 13. 

$ 14. Repeal. 
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CASES ARGUED AND DETERMINED IN 
THE COURT OE CLAIMS OF THE 

STATE OF ILLINOIS 

(No. 3 1 3 8 4 l a i m  denied.) 

JEBBY DIMARIA, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion pled September 9, 1941. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; MURRAP F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN’S co&mmamIoN AcT-not applicable to  all employees of State. 
The Workmen’s Compensation Act does not automatically apply to  all em- 
ployees of the State, but only when they are engaged as such in  an employ- 
ment in a department of the State which is engaged in extra-hazardous 
enterprises named in the Act. 

SAME-janitor in Old Age Assistame Divisiovn of Department of Public 
Welfare not engaged in extra-hazardous enterprise-+mt within Act. Janitor 
employed in office of Old Age Assistance Division of Department of Public 
Welfare is not engaged in extra-hazardous employment, and if injured while 
so employed, no award for compensation can be made. 

~ 

- 

FISHER, J. 
On February 28,1937, claimant, an employee of the State 

of Illinois in the capacity of Janitor, Old Age Assistance 
Division, Department of Public Welfare, while in the course 
of his duties injured his right hand when a rusty nail pro- 
truding from a box he was handling pierced the palm of his 
hand,ccausing a two inch cut therein. Claimant went to the 
office of Dr. A. Sterbini in Springfield, Illinois, where the 
wound was dressed and tetanus antitoxin administered. 
Thereafter it was necessary that the wound be dressed almost 
daily until March 15, 1937, when claimant returned to work. 
Claimant incurred medical expenses in the sum of $35.50 on 
account of said injury. He has not paid Dr. Sterbini, nor has 
claimant been reimbursed by the State for  such expenditures. 

At the time of his injury claimant was married, but had 
no child o r  children. Claimant’s salary was $100.00 per 

. 

- 
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month and he was paid his regular salary from February 
28th to March 15th’ 1937, during which time he was incapaci- 
tated on account of the said injury. 

The State of Illinois received due notice of the injury. 
This Court has repeatedly held that not every State em- 

ployee is under the Workmen’s Compensation Act. It is only 
where the employee is engaged in an employment extra- 
hazardous in fact, o r  employed in a department of the State 
which is engaged in an enterprise declared to be extra-hazard- 
ous by Section 3 of the Workmen’s Compensation Act of 
Illinois, that such employee is under the Act and legally 
entitled to an award for injuries sustained in the course of 
and arising out of his employment. It does not appear to 
this Court that employees of the Old Age Assistance Division 
of the Department of Public Welfare are engaged in employ- 
ment declared extra-hazardous by Section 3 of the Work- 
men’s Compensation Act. 

The claimant in this case was employed as a Janitor. 
This Court held in LaForzt vs. Xtate, 8 C. C. R. 104, that a 
janitor employed in the office of the Secretary of State was 
not under the Workmen’s Compensation Act. I n  this case 
we followed the decisiop of the Supreme Court in the case of 
Therien vs. Imdustrial Commission, 351 Ill. 160. It is ap- 
parent that there is not any difference between a janitor em- 
ployed in the Old Age Assistance Division of the Department 
of Public Welfare from a janitor employed in the office of the 
Secretary of State. 

The claimant not being employed within the provisions 
of Section 3 of the Workmen’s Compensation Act of Illinois, 
there is nothing this Court can do but deny the claim. 

An award is hereby denied and the claim is dismissed. 

(No. 3153-Claim denied.) 

JERRY DIMARIA, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion pled Reptember 9, 1941. 

CLAIMANT, pro se. 
GEORGE F. BAERETT, Attorney General ; MURRAY F. MILNE, 

WORKMEN’S COMPENSATION AcT-not applicable t o  all employees o f  Htate- 
ianitor in ofice of Old  Age Assistance Division of Department of Public Wel -  

D 

Assistant Attorney General, for respondent. 
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fare no t  engaged in extra hazardous employment- not wi th in  provisions of 
Act. The precise question involved herein was before the Court in  DiMaria 
vs. State, No. 3138, ante, this volume, and what was said therein applies with 
equal force herein. 

FISHER,, J. 
On June 20th, 1936, claimant, an employee of the State 

of Illinois in the capacity of Janitor, Old Age Assistance 
Division, Department of Public Welfare, in ‘the course of his 
duties strained the abdominal muscles of his right side in 
attempting to lift a five gallon bottle of water over a parti- 
tion. Claimant went to the office of Dr. J. C. Walters for 
examination and treatment and incurred medical expendi- 
tures in the sum of $3.00 on account of said injury. Claimant 
has not paid Dr. Walters nor has the claimant o r  Dr. Walters 
been paid the said $3.00 by the State. 

At the time of the injury claimant was married, but had 
no child or children. Claimant’s salary was $100.00 per 
month and he was paid his regular salary from June ZOth, 
1936, to June 27th, 1936, during which time he was incapaci- 
tated on account of said injury. 

State of Illinois received due notice of the injury, but 
claimant’s claim was not filed with this Court until November 
26th, 1937. 

If we were to  hold that the claimant was an employee 
under the Workmen’s Compensation Act, he would be barred 
from having his claim considered for the reason that more 
than one year elapsed from the date of his injury until the 
date of the filing of his claim and he also received full com- 
pensation for the week he was incapacitated. 

In  a previous opinion, in considering a claim filed by the 
same claimant, while employed in the same capacity, we held 
that he was not employed within the provisions of Section 3 
of the Workmen’s Compensation Act of Illinois, and for the 
reasons stated therein we must also deny this claim. 

Award is liereby denied and the claim is dismissed. 

(No. 3398-Claimant awarded $261.73.) 

CATHERINE HENDERSON, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed September 9, 1941. 

I BEASLEY & ZULLEY, f o r  claimant. 
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GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

WORKMEN’S COMPENSATION A c T - w h e n  award m a y  be made f o r  temporary 
total disability under. Where employee of State, sustains accidental injuries, 
arising out of, and in the course of her employment, while engaged in extra- 
hazardous employment, resulting in temporary total disability, an award for 
compensation for such injuries may be made, in accordance with the provi- 
sions of the Act, upon proper proof of claim therefor, and compliance with 
the requirements thereof. 

S A m - n o t i c e  to employer of accident cawing hjurv, malcing claim f o r  
compensation and Pling applicaiiom therefor totthin t i m e  fixed by  Section 24 
of Ac t ,  condition precedent to jurisdictaon of Court to hear claim. The Court 
of Claims is without jurisdiction to hear claim for  compensation for acci- 
dental injuries, under Workmen’s Compensation Act, where claimant fails to  
give notice to employer of accident, causing injury, make claim for compen- 
sation and file application for same, within time fixed in Section 24 of Act. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Catherine Henderson on the 20th day of July, 1939, filed 
her complaint in this Court alleging that she was injured on 
the 16th day of January, 1939, while employed by the re- 
spondent as an attendant at the State Hospital fo r  the Insane 
at Peoria, Illinois ; that in attempting to recapture one of the 
escaping inmates, she stepped into a hole in the street with 
her right foot, thereby injuring it to such an extent that she 
became and remained incapacitated from work; that there- 
after she was removed to Cottage 1B in a truck and was later 
hospitalized where she remained for two weeks under treat- 
ment. She says she was*totally disabled from work for five 
months, except ten days for which she received full wages 
for part time work; that she received in wages, $52.50 per 
month, plus board, room, and laundry. She states that she 
has complied with the statute in reference to notice and that 
on June 21, 1939, through her attorneys, she made a- demand 
upon A. L. Bowen, superintendent of the State Hospital, f o r  
compensation under the provisions of the Illinois Workmen’s 
Compensation Act and received in reply a letter from Dr. A. 
L. Bowen, aforesaid, acknowledging receipt of demand for 
compensation and stating that claimant might take her claim 
before the Court of Claims. Copies of said letters were at- 
tached to said complaint as Claimant’s Exhibits “A” and 
“B”,  respectively. Award in the amount of $517.50 was 
asked. 

Assistant Attorney General, for respondent. 

The complaint consists of six paragraphs. 
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On August 20, 1940, the claimant, through her attorneys, 
. filed a motion for leave to file an amendment to the complaint 

which motion was allowed by the Court, and on the 23rd day 
of August, 1940, a purported amendment was filed by simply 
adding a paragraph numbered 7. This paragraph stated that 
on October 27, 1938, claimant sustained injuries to her right 
leg and ankle by stepping in a break in the concrete floor of 
the dining room at the Peoria State Hospital fo r  Insane at  
Peoria, Illinois, which she was entering for luncli; that by 
reason of said injury, the claimant was confined to the hos- 
pital of the respondent and was incapacitated for work there- 
after until January 8, 1939, when the claimant returned to. 
work. 

From the testimony in the record, it appears that claim- 
ant was 38 years of age, and resided in East St. Louis, Illi- 
nois; that on January 17, 1939, she was employed in State 
Hospital for Insane at Peoria, Illinois, as a nurse in 1B Cot-- 
tage which was occupied by insane patients; that on last 
mentioned date, a telephone call came to said Cottage request- 
ing that someone be sent after an escaping inmate, and she 
was ordered to capture the inmate. As she was pursuing this 
patient along the sidewalk of the institution grounds, she was 
compelled to go around a parked truck in order to pursue 
said patient. The ground was covered with snow and as she 
walked she stepped into a hole and fell down. She was un- 
able to get up, having turned her ankle and otherwise injured 
her right leg. Claimant was taken to the institution hospital 
where an X-ray film was made of the right ankle. This film 
revealed no fracture of any bones. The injury was examined 
by Dr. I. L. Turow on her admission to the hospital, he 
placing a plaster-of-Paris cast with a walking caliper to 
hasten recovery. DiagnosisLsprain of ligaments of the right 
ankle joint. 

The record further shows that claimant sustained an in- 
jury to the same ankle on October 27, 1938,’but sought no 
medical aid until the 6th day of December, 1938, at which time 
she reported to Dr. I. L. Turow who examined the ankle and 
made a diagnosis of bursitis due to an injury sustained some 
time before. He placed a bandage on the ankle and had her 
put to bed in the hospital where she remained off duty for 34 
days. She made no claim at  that time for  compensation. 

- 
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The record further di&loses that no claim for compensa- 
tion was made to anyone regarding the injury of October 27, 
1938, until she filed her amended complaint on the 23rd of 
August, 1940. 

No proceeding for compensation under this Act shall be 
maintained unless claim for compensation has been made 
within six months after the accident. (Workmen’s, Com- 
pensation Act, Section 24.) 

Making a claim for compensation within the statutory 
period is jurisdictional and a condition precedent to a right 
to maintain a proceeding under the Compensation Act. - (Louis vs. Ifidustrial Cornm. et al, 357 Ill., 309; Crabtree vs. 
State of Ill., 7 C. C. R., P. 207; Dewnison vs. Xtate of Ill., 9 C. 
C. R., P. 82; Gardner vs. Xtate of Ill., 9 C. C. R., P. 84.) 

The burden of proof was on the claimant to prove by a 
preponderance of the evidence that notice of the accident and 
demand for compensation complied with Section 24 of the 
Workmen’s Compensation Act. Having failed to  do this, this 
claim for injury sustained on October 27, 1938, must be dis- 
missed f o r  lack of proper demand. 

Inasmuch as we are dismissing this claim for the above 
reason, it is unnecessary for us to determine whether the 
claimant was injured “in the course of ” her employment. 

It appears that a t  the time of the accident of January 17, 
1939, the claimant and respondent were operating under the 
terms and provisions of Workmen’s Compensation Act, and 
the claimant is therefore entitled to compensation under the 
terms and provisions of said Act, she having complied with 
Section 24 of said Act in reference to notice and demand. 

‘ The claimant states she is entitled to  between one-third 
and one-fourth permanent partial loss of the use of her right 
foot. 

Dr. Campbell, her treating physician, states (P. 42) that 
the only remaining symptoms were pain and tenderness, and 
again on page 41 that “motion is sufficient and muscular 
power sufficient,” and further stated on page 41 “She has a,n 
abundance of motion, an abundance of muscular control for 
a good useful foot.,’ He  also stated on page 41 that he felt 
fesults, as far  as motion and restoration of muscle tone were 
concerned, were very satisfactory. Dr. C. L. Vanatta, who 
examined the claimant on behalf of the State, found that the 
claimant had all motion as to  extension, flexion, abduction, 

- 



adduction, and circumduction or  rotation, and that such mo- 
tions are both voluntary and involuntary or active and 
passive, and gave as his opinion that claimant had practically 
recovered. He also found that 'claimant's lower limbs were 
inclined to swell and the left slightly more than the right. 

It would seem therefore that in view of all the testimony 
in the record that the claimant has fully recovered, and that 
'she has no permanent loss of use of her right ankle o r  foot  
due to said injury. 

The following awards are computed on minimum com- 
pensation at Eight Dollars and Eighty-three Cents ($8.83) 
weekly. The Court is taking into consideration the fact that 
the Department of Public Welfare considers maintenance to 
be of the value of Twenty-four Dollars ($24.00) per month 
which will make claimant's annual salary amount to  Nine 
Hundred Eighteen Dollars ($918.00), which sum divided by 
fifty-two (52) will give an average weekly wage of Seventeen 
Dollars and Sixty-five Cents ($17.65), or a compensation rate 
of Eight Dollars and Eighty-three Cents ($8.83). 

The record shows that she suffered temporary total dis- 
ability commencing on January 17, 1939 to the 15th day of 
April, 1939, a period of twelve and five-sevenths (12 517) 
weeks fo r  which she is entitled to the sum of One Hundred 
Twelve Dollars and Twenty-six Cents ($112.26). She is also 
entitled to temporary total disability from April 24, 1939 to 
August 8,1939, this being a period of fifteen and two-sevenths 
(15 2/7) weeks amounting to the sum of One Hundred Thirty- 
four Dollars and Ninety-seven Cents ($134.97). She is also 
entitled to the sum of Sixty-seven Dollars ($67.00) for med- 
ical attention rendered her by Dr. Campbell, for which she 
became liable, making a total due her of Three Hundred 
Fourteen Dollars and Twenty-three Cents ($314.23), from 
which must be deducted the sum of Fifty-two Dollars and 
Fifty Cents ($52.50), which was paid said claimant by Re- 
spondent for pon-productive time after said injury was sus- 
tained, leaving a balance due said claimant, including her 
medical expenses, of Two Hundred Sixty-one Dollars and 
Seventy-three Cents ($261.73). 

Award is therefore hereby entered in favor of claimant 
for  the sum of Two Hundred Sixty-one Dollars and Seventy- 
three Cents ($261.73). 

, 
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This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

(No.  2 3 1 9 4 l a i m  denied.) 

LAWRENCE F. RAU, Claimant, 9s. STATE OF ILLINOIS, Respondent. 

Opin ion filed September 9, 1941. 
Rehearing denied N m e m b e r  13, 1941. 

MARKMAN, DONOVAN & SULLIVAN, for  claimant. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

NEGLJGENCE?-eSpWZdeat superior-doctrine of not applicable t o  State. 
In the exercise of governmental functions, the State is not liable for the 
negligence of its officers, agents or employees, in the absence of a Statute 
making it so liable, aqd in this State there is no such Statute. 

HIGmvAns-construction and maintenance of, gwernmenta l  punctim.  In 
the construction of public highways, the State exercises a governmental func- 
tion, and it is not liable for damages, resulting from the negligence of i ts  - 
employees in such construction, o r  the negligence or wrongful conduct of i ts 
officers, agents or employees in connection therewith. 

PROPEBTY DA&w,E--alleged to have resulte6 from negligence of employees 
of State in construetian of public highway-State not liable for. The State 
is not liable for damages to property alleged to have been caused by the 
negligence of its employees, officers or agents, in the construction of a public 
highway, under any theory of law or equity. 

CHIEF JUSTICE DAMRON delivered the opinian of the 
court : 

Claimant’s petition in this case consists of two counts. 
The first count alleges that claimant is the owner of a tract 
of land consisting of approximately 16.44 acres; that he 
specialized in growing onion plants, and that this particular 
land is particularly adapted f o r  that purpose ; that the aver- 
age yield per pound of seed planted is nine bushels; that in 
1933 he planted 1,000 pounds of seed, and avers from that 
he would ordinarily harvest 9,000 bushels of onion sets. 
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Paragraph 3 averred that this tract of land was provided 
with a system of adequate drains; that his system was con- 
nected with the Village system at a point a short distance 
south of the B. & 0. Railroad tracks and at Halsted Street; 

’ that the main of the Village storm sewer system extends north 
up along Halsted and empties into the Calumet River, but it 
is not averred by what right, title or authority claimant’s 
system was connected with the Village system. 

In  paragraph-4 it is averred that in October, 1932, the 
Department of Public Works and Buildings, Division of 
Highways, undertook the widening and paving of Halsted 
Street, a section of which extended from the Calumet River 
south and past claimant’s land ; that in the construction work 
necessary for improving Halsted Street it became necessary 
f o r  the Highway Department to  fill in and grade the widened 
roadway; that prior thereto there existed a ditch along the 
east side of Halsted Street which provided a natural drainage 
for the adjoining land; that when this ditch was filled and the 
street graded, the drainage for the adjoining land was de- 
stroyed, and thereafter the storm water flowed from the 
adjoining land and would accumulate along the highway as 
widened, and the Highway Department connected two catch- 
basins on the east side of the street about 275 yards-apart 
north of the railroad tracks ; that these catchbasins were not 
installed until after-the street had been paved, and these 
catchbasins were connected with the main sewer which 
drained claimant’s land. It is then averred that the engineers 
of the State Highway Department at the time of connecting 
the catchbasins had made observations and inquiry regarding 
this drainage system and learned that the systems and the 
main sewer were not adequate for its purpose and &ere in bad 
condition; that the sewer was so ancient that scarcely anyone 
knew of its history, but notwithstanding the investigation 
these highway engineers made connection with the catchbasins 
and thereby caused all storm‘water from the adjoining farm 
land to flow into the main sewer, and that the drainage of the 
storm water caused loose soil to be washed into the main 
sewer clogging that sewer at a point between claimant’s land 
and a point south of 134th Street, and at  the time of widening 
Halsted Street the State Highway Department made other 
connections fo r  drainage waters from the widened highway 
extending south beyond claimant’s land, and that all these 
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inlets and connections caused the drainage of water to  flow 
into the main sewer which theretofore had drained in another 
direction and thereby overloaded the main sewer. 

The averments contained in this paragraph are very sig- 
nificant in this, that it is stated that the engineers of the High- 
way Department had learned that the sewage system and 
main sewer were never adequate fo r  its purpose, and had 
always been in a bad condition. The extent of this inadequacy 
was probably unknown to  both the claimant and the Highway 
Department. This is particularly true in view of remaining 
averments contained in the petition in so far as the facts are 
concerned. 

Paragraph 5 avers that the Highway Department from 
. observation, inquiry and investigation knew the claimant’s 
land was drained by the village drainage system and knew 
that the system in use was not adequate for the purpose of 
making connections therewith f o r  the drainage of adjoining 
farm land which theretofore had been drained in another 
direction, and that in connecting additional catchbasins and 
inlets the sewage system would be overloaded and would be 
an interference with claimant’s right to a free, proper and 
adequate drainage of his land. 

Paragraph 6 states that in April, 1933, a heavy rain 
occurred which resulted in the flooding of land and that claim- 
ant reported this flood condition to the Village and that the 
Village made an investigation and found the main sewer was 
clogged and this was reported by the village engineer to the 
supervising engineer of the Division of Highways. 

Paragraph 7 alleges that on May 20, 1933, to May 25, 
1933, claimant planted on his land 1,000 pounds of seed and 
thereafter the seeds grew and reached the height of from four 
to six inches, showing uniform growth over the entire tract of 
land and gave promise of producing a better yield than f o r  
two yea.rs prior thereto. 

I n  paragraph 8 it is averred that on July 2,1933, a heavy 
rain flooded this tract and water accumulated and remained 
on the land f o r  about a week; that claimant complained to 
the Village authorities a.nd that upon investigation the en- 

. gineer of the Village and the plumber of the Village dis- 
covered the main sewer of said Village system was stopped 
between a point south of 134th Street and a point south of the 
B. & 0. Railroad tracks, and this stoppage was caused by 

t, 



sand and dirt which had clogged the main sewer and which 
had entered the sewer through the catchbasins and connec- 
tions aforesaid, but in view of the averments contained in 
paragraph 4 of the complaint that the sewer had been in bad 
condition before that time, we cannot determine how much or 
to  what extent draining additional sewage into the existing 
system had brought about the stoppage. 

I n  paragraph 9 it is stated that the overburdening of the 
sewer main, as hereinbefore stated, caused claimant’s! land. 
to be flooded for  a week o r  more, seriously damaging the 
onion crop; that the main sewer was clogged with loose dirt 
from the adjoining land and this prevented claimant’s land 
from being drained and the flood waters remained in the land 
for a week or  more, and tha-t a large area of the growing 
plants was completely submerged for  that period of time, 
which seriously damaged their growth; that after the water 
had drained the onion plants which had been flooded died, and 
there was harvested from said tract a total yield of 2,313 
bushels of onion sets; that claimant’s loss was 6,678 bushels, 
or 267,480 pounds of onion sets, being a loss in the sum of 
$18,000.00. 

Thereafter this Court permitted an amendment to the 
addenda clause increasing the damages. 

In  paragraph 10 it is charged that the drainage system 
of this land had adequately drained the land which was con- 
nected with the main sewer of the Village drainage system 
prior to the interference of the Highway Department and 
other averments along this line are also contained in para- 
graph 10, and that the Highway Department of the State of 
Illinois had no right to  construct a highway and interfere 
with the claimant’s rights without making just compensation 
and that no compensation had been paid claimant, and that 
the State is bound, pursuant t o  the provisions of Section 13 
of Article 2 of the Constitution, to pay claimant compensation 
damages as resulted to  claimant by reason of the construc- 
tion of the drainage system put in by the State. 

Count 2 re-alleged paragraphs 1, 2, 3, and 4 of Count 1 of 
the complaint, and such paragraphs are made paragraphs 1, 
2, 3 and 4 of Count 2. 

Paragraph 5 of Count 2 alleges that in view of the 
knowledge acquired by inquiry and observation of the en- 
gineers of the State Highway Department to  the effect that 



the drainage system to which the aforesaid connections were 
made was ancient, inadequate and in a bad condition; that 
the State Highway Department was guilty of gross negligence 
and'that the result of washing of loose dirt into the sewer 
main from the land which theretofore was turned in another 
direction, was an unlawful interference with claimant's prop- 
erty rights. 

Paragraphs 6, 7, 8, 9, 10, 11 and 12 of Count 1 are re- 
.alleged and made correspondingly paragraphs 6, 7, 8, 9, 10, 
11 and 12 of Count 2. The allegations contained in paragraph 
5 of Count 2 apply with equal force to the.averments con- 
tained in paragraph 4 oE Count 1, and we cannot see or de- 
termine the extent of the filling in of the sewer and are at a 
loss to understand why the State would be responsible in put- 
ting other waters into a sewer that was in bad condition and 
probably most closed to the passage of sewer water at  the 
time of the heavy rains complained of. 

The averments contained in Count 1 in effect constitute 
negligent acts upon the agents of the State Highway Depart- 
ment. The averments contained in paragraph 5 of Count 2 
directly charges that the agents of the Highway Department, 
in view of their knowledge of the facts, constituted gross 
negligence. The Attorney General has made a motion to dis- 
miss this suit on the ground that it is sought to recover 
damages caused by alleged negligence of employees of re- 
spondent in constructing and maintaining a highway and 
therefore respondent, o r  the State, is not liable f o r  such 
damage so caused. 

Both sides have extensively argued this proposition. It 
is argued by the Attorney General that the State cannot be 
sued in an action at law for damages caused by the alleged 
negligence of its agents and servants. Much evidence was 
taken, and this evidence is to  be interpreted along with the 
law, and it is said by the Attorney General that the evidence 
was taken f o r  the purpose of being considered by the court 
for the reason that possibly the questions of law arising on 
the complaint may be more easily and clearly understood. 

It is charged in paragraph 11 of the complaint that the 
Attorney for claimant made his claim to the Highway Depart- 
ment f o r  compensation and the secretary of this department 
told him to file his claim with this court. This, of course, 
could not, as a matter of law, give this court any jurisdiction 
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that it did not have without such direction to claimant’s coun- 
sel. Such direction does not have the force and effect of a 
legislative action giving this court jurisdiction. 

We have gone over the evidence, and it does not con- 
clusively appear that prior to  the time-of this improvement a 
ditch existed on the east side of the road adjoining claimant’s 
property which provided a satisfactory drainage to his land 
and that the State filled in said ditch causing water to accu- 
mulate along the highway. As a matter of fact, there is strong 
and convincing proof that a ditch did not exist on the east 
side of the road and consequently the drainage conditions 
were not interfered with by the State’s construction of this 
improvement, and the evidence bears out the averments in the 
complaint that the sewer never was adequate f o r  its purposes 
and had been in bad condition a long time prior to the time 
that the State constructed this improvement, and it is exceed- 
ingly doubtful that the sewer was disturbed by the State’s 
construction in any way, and there is much in the evidence 
to lead one to conclude that the sewer in question was badly 
clogged before the manholes referred to in the complaint were 
constructed; but as we view it, the questions raised here are 
questions of law and we merely make reference to the proof 
to show that even though this case was to  be decided upon 
the facts claimant alleges, damages were at least very uncer- 
tain. 

It has frequently been the holding of this court that in 
the construction and maintenance of its roads, the State acts 
in a governmental capacity and in the exercise of such gov- 
ernmental functions it does not become liable in actions of 
tort by reason of the malfeasance, misfeasance or  negligence 
of its officers o r  agents in th’e absence of a Statute creating 
such liability. The first of these cases was that of Morrissey 
vs. State, 2 C. C. R.-254. 

This case fo r  claimant was exhaustively presented by 
-eminent counsel, and has been followed since that time by 
this court. 

The Supreme Court of Illinois, in the case of Milzear vs. 
State Board of Agriculture, 259 Ill. 549, announced a similar 
rule, and other- cases of the Supreme and Appellate Courts 

The General Assembly of this State has never’enacted 
a law making the State liable for damages caused by negli- 

~ 

. of this State are  in harmony. 
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gent construction of a public road, and this court has no 
power to  make an award for  such damages in the absence of 
such a statute. 

Award denied. Case dismissed. 

(No. 2743-Claim denied.) 

WALTER F. SASS, ADMINISTRATOR OF THE ESTATE OF JOHN SASS, DE- 
CEASED, Claimant, 'us. STATE OF ILLINOIS, Respondent. 

Opinion filed September 9, 1941. 
Rehearang denied November 13, 1941. 

LAWLER, WALSH & BERNSTEIN, for claimant. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, fo r  respondent. 

NmmmicE-of servants of State, in constrzictiolz of public highway- 
State not liable for. The State is not liable, under any theory of law or 
equity, for the negligence of its officers, agents or servants, i n  constructing 
or maintaining a public highway, the doctrine of respondeat superior not 
being applicable to the State, in  the exercise of its governmental functions, 
and no award can be made for any damage suffered as a result of any such 
negligence. 

DAMAGE TO PRIVATE PRoPmTY-not t a k m  f o r  public use-ulleged t o  have 
resulted from constructiron of public improvement- only liability of  Xtate is 
under Section 13 of Article 2 of Constitution. Where private property is not 
taken for public use, but i t  is alleged,that same has been damaged by reason 
of the construction of a public improvement, the only liability of the State 
for such damage, is under Section 13 of Article 2 of the Constitution of 
I1 1 in o i s . 

SAivE-same-same-same-measure of w h e n  recoverable. Where it is 
alleged that private property, not taken for public use has been damaged by 
reason of the construction of a public improvement, the proper measure of 
such damage, if any, is the difference between the fair, cash market value of 
the property unaffected by the improvement, and its fair cash value as 
affected by the improvement, and if no difference in  value is  shown, no dam- 
age is proven and no award can be made. 

~ 

PER CURIAM: 

Claimants, Erwin Sass, Walter Sass, and John Sass, co- 
partners, filed their complaint in this court on the 23rd day 
of October, 1935, alleging that they had suffered damage in 
excess of Two Thousand Dollars ($2,000.00) for loss to grow- 
ing crops caused by standing water due, as they say, from an 
insufficient drain constructed by the Department of Public 
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Works and Buildings in widening the padement on Harlem 
Avenue adjacent to their land described as:  

The South 852.3 feet of the West 1548.8 feet N. I. B. L. of the South 
Half ( s 1 / )  of Section Eighteen (18), Township Forty (40) North, Range 
Thirteen (13), Eas t  of the Third Principal Meridian, i n  Cook County, Illi- 
nois, consisting of 24 acres more or less located a t  the North East corner of 
the intersection of Harlem Avenue and Forest Drive Road, in Cook County, 
Illinois. 

Evidence was taken, briefs and arguments were filed, 
and on the 9th day of April, 1941, this court rendered an 
opinion delivered by Mr. Justice Linscott denying liability 
on the grounds that a claim of this nature must be based on 
Article 2, Section 13 of the Constitution of 1870, and further 
stating “There is no evidence in the record to support this, 
and for this reason the claim must be denied.” In  this 
opinion the claimants were given the right t o  amend the com- 
plaint and file additional testimony within 30 days in accord- 
ance with the rules of this court. 

Thereafter an amended complaint was filed setting’ forth 
that John Sass was the owner of the property in question; 
that same had been damaged by the respondent as the result 
of the construction of the highway improvement mentioned 
in the original complaint; and that such damage was in viola- 
tion of the provisions of the Constitution and asking fo r  an 
award in the amount of Two Thousand Dollars ($2,000.00). 

Additional testimony was taken and filed, and on May 
13,1941, the death of the claimant, John Sass, was suggested, 
and upon motion of the claimants, leave was given to substi- 
tute for John Sass, deceased, Walter F. Sass, Administrator 
of the estate of John Sass, deceased, and t o  dismiss as to  the 
other claimants. 

The additional testimony taken and filed, as aforesaid, 
was a repetition more or‘less of the evidence which had been 
taken under tbe original complaint, except that an effort was 
made t o  connect up the purported damcage as damages t o  the 
land itself. 

No one was called as witnesses except Erwin Sass and 
Walter Sass, sons of the deceased claimant, John Sass, in 
support of the amended complaint. Upon cross-examination 
of Walter I?. Sass on page 8, line 10, the following question 
was asked: &. Isn’t it a fact the real value ypu were putting 
on your land is the depreciation in crop production? A. That 
is the idea. With this.land flooded, it was not good f o r  any 

~ 

---2 
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kind of a crop. Q. That lasted one year? A. Yes, it lasted 
one year. Q. The summer of 1935? A. Yes. 

Again on cross-examination of Erwin A. Sass on page 
12, the last line, the following question was asked: Q. Now, 
isn’t it a fact, Mr. Sass, that you are making your valuation 
of land on the amount of loss of crop for that year? A. -That 
is right. 

This court, in many instances, has held that the State is 
not liable for damages to crops resulting from the negligent 
or wrongful acts or conduct on the part  of the Division of 
Highways in failing to  provide adequate drainage o r  inter- 
fering with an existing system of drainage, in the main- 
tenance and construction of improving hard-surfaced high- 
ways. The State acts in its sovereign capacity in carrying 
out this governmental function and cannot be held liable for 
the negligence of its’ officers o r  agents. 

Morrissey vs. State, 2 C. C. R., 254; 
Dunning vs. State, 5 C. C. R., 232; 
Highkmd vs. State, 6 C.  C .  R., 384; 
Bucholz, Adm. vs. State, 7 C. C. R., 241; 
Wolf vs. State, 8 C. C. R., 144; 
Nierstheimer vs. State (No. 1812) rendered January Term. 

While the flooding of the above described land, no doubt, 
resulted in great hardship and misfortune to  claimant, there 
is no legal grounds upon which the State could be held to re- 
spond in damages. 

The Supreme Court of Illinois in the case of Minear vs. 
Xtate Board of Agriculture, 259 Ill., 549, announced a similar 
rule as announced in the Morrissey vs. State (supra) and 
other cases of the Supreme and Appellate Courts of this State 
are in harmony. 

This case, in some respects, is, similar to that of Lazu- 
rerzce F. Razc vs. State of Illirzois, No. 2319, in which opinion 
was delivered at this term of Court. In  this case it was said 
“The General Assembly of this State has never enacted a law 
making the State liable for damages caused by negligent con- 
struction of a public road, and this court has no power to 
make an award in the absence of such a statute.” The Con- 
stitution of 1870 only empowers this court to award the claim- 
ant damages for the taking o r  damaging of real property. 

After a careful consideration of all the testimony, thq 
court is of the opinion that the claimant has failed to prove, 
as required by law, that respondent is liable in damages 



under the amended complaint. .There being no liability on the 
part of the State under the facts, the motion of the Attorney 
General to  dismiss must be sustained. 

Award denied. Case dismissed. 

(No. 3037-Claim denied.) 

BOARD OF SCHOOL INSPECTORS OF THE CITY OF PEORIA, A CORPORATION, 
Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinioln filed November 13, 1941. 

H. D. MORGAN, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

EDUCATTON OF CRIPPLED CHILDREN-8Ch001 Districts and other School CfOV- 
e m i n g B o d i e s  authorized t o  provide-State liable for  excess Cost of ,  subject t o  
limitation in. Act-Statute authorizing not colnpulsorg or mandatory. The 
Statute authorizing School Districts and other School Governing Bodies to 
establish and maintain classes and schools for crippled children, and provid- 
ing that  the excess of maintaining such schools and classes, over those for 
normal children, not to  exceed $300.00 per annum, for each crippled child 
shall bg a charge against the State, does not make it compulsory or manda- 
tory on any of the School Districts o r  other School Governing Bodies in the 
State to provide this service, and if same is furnished, recovery of any such 
excess must be according to said Statute. 

S a m i - s a m e - a p p o p r i a t i o m  f o r  excess cost of- provision in Statute  for 
apportionment when insuficient-valid and proper. Provision in Statute, 
that  in the event that  moneys appropriated, by General Assembly for payment 
of excess cost of educating crippled children shall be insufficient, that such 
moneys, so appropriated, shall be apportioned to each School District, on basis 
of its,claim filed for such excess, is  valid and proper, and no award can be 
made for amount in excess of said proportional part of said funds appro- 
priated for said purpose. 

CONSTZTUTIONAL uw-appropriations-eshaustion o f - w h e n  no  award can 
be made in excess of amount appropriated. Where appropriation for payment 
of excess cost of educating crippled children is limited in amount, and is in- 
sufficient to pay all claimants, in full, and a proportionate part thereof is 
paid each, on basis of claim filed, according to Statute, no ward can be made 
fo r  any further payment, same being specifically prohibited by Section 18 of 
Article IV of the Constitution of Illinois. 

FISHER, J. 
Claimant seeks an award of $3,621.12 as the balance due 

it fo r  the excess cost of educating twenty-six crippled children , 

in School District No. 150, Peoria County, Illinois, for the 
year 1934-1935. 
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There is no dispute as to  the material facts. The claim 
is based on expenditures incurred under authority of “An 
Act to Enable School Districts and Boards. of Education to 
establish and maintain classes and schools for crippled chil- 
dren” approved June 19, 1923, in force July l, 1923. Section 
685f of the said Act (Smith-Hurd Illinois Revised Statutes 
1939, Chapter 122, page 3010) reads: 

“The aggregate excess cost of maintenance of such classes and schools 
as determined, computed, and reported by the board of education, board of 
school inspectors or school directors, as provided in section 5 of this Act, 
shall be and the same is  hereby made a charge against the State of Illinois 
and such excess cost shall be paid annually to such board of education, board 
of school inspectors or school directors on the warrant of the Auditor of Pub- 
lic Accounts out of any money in the treasury appropriated for such purposes, 
on presentation of proper vouchers approved by the  Director of Public Wel- 
fare; Provided, however, that  such excess cost for each pupil shall not exceed 
the following amount: 

For  crippled children.. . . . . . . . . . . . . . . . . . . . . . .$300.00 a pupil per annum. 
I n  case the money appropriated by the General Assembly for the purposes set 
out in  this section prove insufficient, such money shall be apportioned to each 
school district on the basis of the claims filed for the excess cost and each 
district shall thereupon receive a proportional part of said appropriated 
funds.” 

The claimant filed its voucher in proper form with the 
Department of Public Welfare of the State of Illinois showing 
the sum of $4,442.55 due it f o r  expenditures made under the 
provisions of the above Act. This voucher was approved by 
A. L. Bowen, Director of Public Welfare of the State of Illi- 
nois, as correct, and he, in his letter to claimant approving 
said voucher, stated : 

“The fifty-ninth General Assembly which adjourned recently, passed a 
bill providing that the appropriation for crippled children, should b’e pro- 
rated among the various school districts which filed claims, and the Attorney 
General has rendered an opinion to the effect that  the funds for the school 
year ending June 30, 1935, should be apportioned on a pro-rata basis to the 
school districts which presented claims to this Department for approval. 

As only $100,000 are  available for  the payment of these claims for the 
last school year and the claims will amount to more than $500,000, the pay- 
ment made by the State on your claim will approximate from fifteen to 
twenty per cent of the amount due.” 

Subsequently, A. L. Bowen, Director of the Department 
of Public Welfare pro-rated all claims, finding the factor to 
be 18.49%, and all vouchers of all school districts were han- 
dled on that basis. Claimant received $821.43, which was 
18.49% of its claim of $4,442.55, leaving an unpaid balance of 
$3,621.12, being the amount of this claim. 
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Claimant relies for approval of its claim on the wording 
of Section 685f of the Statute above referred to  and the case 
of Fergus vs. Brady, 277 Ill. 272. 

I n  considering the merits of this claim, it is necessary t o ‘  
take into consideration the intent and meaning of sections 18 
and 19 of article 4 of the Constitution and the provisions of 
the Legislative Act in question. 

With respect to said sections 18 and 19, the Supreme 
Court in Fergus vs. Brady, 277 Ill. 272, page 278, said: 

. 

“These provisions of the constitution and statute are  clear and un- 
ambiguous i n  terms and their purposes and object cannot be misunderstood. - 

Section 18 prohibits its appropriations in excess,of the revenue authorized by 
law to be raised i n  the period for which appropriations are  made, but neces- 
sarily revenue, whether derived from one source or another in  the future, 
must always be estimated and never can be a fixed and certain sum. Circum- 
stances may occur that will cause the reasonable expectations of the General 
Assembly as to the-amount of revenue to miscarry, or not to be fulfilled, SO 

that  there may be a temporary deficiency. To meet that condition which may 
arise from failure in making collections of taxes or result from decreased 
revenue from other sources, the section provides that i n  case of failure of 
revenue the General Assembly may contract debts, never to exceed $250,000. 
This debt is only to be created by borrowing money-not by incurring debts 
or making contracts-since the section requires that the moneys thus bor- 
rowed shall be applied for the purpose for which they were obtained or to 
pay the debt thus created, and to no other purpose. No other debt can be 
contracted, except for the purpose of repelling invasion, suppressing insur- 
rection of defending the State in war, except upon a vote of the people a t  a 
general election. By section 1 9  the General Assembly is prohibited from 
authorizing the payment of any claim, o r  part thereof, created against the 
State under any agreement or contract made without express authority of 
law, and all such unauthorized agreements or contracts are null and void, 
with the exception that the General Assembly may make appropriations for 
expenditures incurred in repelling invasion or suppressing insurrection.” 

I n  this same case, the Supreme Court on page 279, and 
which is the particular part of this case relied upon by the 
claimant, said : 

“In section 19, claims under a n  agreement or contract made by express 
authority of law are excepted, and if there is some particular and specific 
thing which a n  officer, board or agency of the State is required to do, the 
performance of the duty is expressly authorized by law. That authority is 
express which confers power t o  do a particular, identical thing set forth and 
declared exactly, plainly and directly, with well defined limits, and the only 
exception under which a contract exceeding the amount appropriated for the 
purpose may be valid is where it is so expressly authorized by law. An 
express authority is one given in direct terms, definitely and explicitly, and 
not left to  inference or to implication, as distinguished from authority which 
is general, implied or not directly stated or given. An example of such 
express authority is found in one of the deficiency appropriations to  the 
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Southern Illinois penitentiary which had been paid, and serves only as an 
illustration. The authorities in control of the penitentiary are  required by 
law to receive, feed, clothe and guard prisoners convicted of crime and 
placed i n  their care, involving the expenditure of money, which may vary on 
account of the cost of clothing, food and labor beyond the control of the 
authorities, and which could not be accurately estimated i n  advance for that  
reason or by determining the exact number of inmates.” 

Claimant contends that the education of crippled children 
was a duty it was required to do, expressly authorized by law 
because of the Statute in question. School districts and other 
school governing bodies have only such powers and authority 
as is given to them by Statute, and to remove any question of 
authority on their part  to set up  classes and make provision 
for the education of crippled children, the Statute was en- 
acted. The Statute, however, did not make it compulsory or 
mandatory on any of the school districts in the State to  pro- 
vide this  service. Section 685a of the Statute in question, 
reads : 

“* * * School districts may establish and maintain classes of one or 
more pupils and schools for the instruction of crippled children who a re  
residents of such a district.” 

The word “mayY7 is used, and, in fact, many of the school 
districts in the State did not establish such schools. The 
Legislature may have thought it desirable t o  establish such 
schools, but did not make it compulsory to  do so. As stated 
in Fergus vs. Brady, supra: 

“The authorities in charge of Southern Illinois penitentiary had a duty 
imposed by law to take care of all prisoners sent to their institution.” 

I n  their case it was compulsory, which is not true of the- 
case at bar. 

Because of the constitutional provisions all school dis- 
tricts establishing such schools were limited in the aggregate 
to the sum appropriated of $100,000 from State funds. The 
Legislature might have thought that this was a sufficient sum 
to pay for  the excess cost of educating crippled children for 
the year in question, but the amount necessarily had to be 
estimated. I n  fact, subsequent sessions of the Legislature 
have greatly increased the amount of this appropriation and 
the State is defraying all o r  a substantial amount of the ex- 
pense for this additional educational facility. 

The Director of the Department of Public Welfare find- 
ing that the sum of $100,000 was not sufficient, pro-rated all 
claims, which was the reasonable and fair thing to  do. The 
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Legislature added an amendment to section 685f which was 
approved July 5, 1935, as follows: 

“In case the money appropriated by the General Assembly for the ‘pur- 
poses set out in this section prove insuficient, such money shall be appor- 
tioned to each school district on the basis of the claims filed for the excess 
cost and each district shall thereupon receive a proportional amount of said 
appropriated funds.” 

This amendment became law subsequent to the time the 
claim in question was incurred, but we cite it to show that the 
Legislature recognized the necessity of pro-rating and there- 
by enacted into law and removed beyond question what we 
are of the opinion the Director of the Department of Public 
Welfare had the implied authority to do before the enactment 
of the said amendment. 

However equitable may be the demands of the claimant 
in this case, the fact remains that the appropriation was 
limited to  $100,000 ; it was exhausted ; and claimant received 
its just pro-rata share’with other school districts. To allow 
an award in this case would be contrary to the constitutional 
provisions herein cited. 

Award is denied. 

(No. 2964-Claimant awarded $1,958.93.) 

RALPH R. CONNOR, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion Stled November IS, 1941. 

Rehearing denied January 14, 1942. 

E. J. C O ~ E  and FRANK R. EAGLETON, fo r  claimant. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

WORKMEN’S COMPENSATION ACT-permanent partial loss of use of leg- 
temporary total disaBi1ity-Wlte-n award for justified. Where employee of 
State sustains accidental injuries, arising out of, and in the course of his em- 
ployment, while operating under the provisions of the Workmen’s Compensa- 
tion Act, resulting in permanent partial loss of use of leg, and temporary 
total disability, an award for compensation therefor may be made, in  accord- 
ance with the provisions of the Act, upon compliance by said employee with 
the terms thereof, and proper pro6f of his claim for compensation thereunder. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

This claim is based on injuries sustained by Ralph R. 
Connor, the claimant herein, alleged to have arisen “out of 

’ 
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and during the course of 7 7  his employment, as a traveling 
auditor in the Department of Public Welfare of the State of 
Illinois. This claim was filed August 29, 1936, under the 
Workmen’s Compensation Act. 

The complaint alleges that he was first employed in said 
department in June, 1933, and was continuously employed 
therein until the date of the accident. 

The complaint further alleges that his duties required 
him to visit different State institutions to check over and 
audit the books and records of said State institutions; that 
on, September 6, 1935, he was working at  the Illinois State 
Penitentiary at  Joliet, and in order to complete the audit of 
a transaction it was necessary for him to  go to  the Women’s 
Reformatory at  Dwight; that while the claimant was travel- 
ing along U. S. Highway No. 66, enroute to Dwight for this 
purpose in his own car, for  the use of which he was paid mile- 
age by the respondent, a collision occurred, between his car 
and another driven by one Miss Nellie Gorra, causing claim- 
ant to  suffer serious bodily injuries. 

The complaint further alleges that after said accident 
claimant was taken to a Veteran’s Hospital in Dwight, Illi- 
nois, and remained there from September 6, 1935, until 
January 24, 1936, and that in said accident claimant suffered 
a permanent and total disability to his left leg. Claimant 
further alleges that while he was in said hospital at Dwight 
he notified his superiors in the Department of Public Welfare, 
of his injury and that within six months of said injury he de- 
manded, from the Department of Public Welfare he be paid 
compensation as provided by the Workmen’s Compensation 
Act, and alleges that on September 30, 1935, he was notified 
by said Department that from that date he was on leave of 
absence from the Department without pay. That on July 1, 
1936, he returned to  said Department as an employee in the 
Springfield office a t  a decreased salary. 

The record in this case consists of the original complaint; 
a report of the Department of Public Welfare, dated October 
9, 1936; the testimony of the claimant, and that of his wife; 
Exhibits No. 1 to No. 7 inclusive, all offered on behalf of 
claimant. No defense was offered on behalf of the State. 

Claimant seeks an award of, $7,498.94 as follows: 
$3,352.50 for temporary and total disability. 
$3,417.10 for medical expenses. 
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$ 729.34 for damaged wearing apparel and damages to car, radio and 
seat covers of same. 

The evidence discloses that the allegations in said com- 
plaint are substantially true; that claimant had been em- 
ployed in the Department of Public Welfare siwe about May 

, 16, 1933, and on the day of the accident had been working at 
the Illinois State Penitentiary at  Stateville, that in order to 
check or investigate a certain transaction it bekame necessary 
for him to  make an investigation a t  the Women’s Reform- 
atory at  Dwight. That he left Joliet shortly before 4:OO P. M. 
of that day, and at a point approximately six miles north-east 
of Dwight on U. S. Highway No. 66, his car and one approach- 
ing from the south collided. As a result this claimant was 
rendered unconscious, an ambulance was procured, and claim- 
ant was taken to a hospital. Upon examination it was found 
that he suffered a compound fracture of the left tibia, and a 
crushing injury to the left patella, also suffered a contusion 
to  the cerebrum. He spent four months in said Veteran’s 
hospital at  Dwight, 1llinois;where he was attended by Dr. 
Robert I. Barickman, then followed’ one month at the Hines 
Hospital in Hines, Illinois, claimant remained at  home after 
being discharged from the latter hospital for a period of 
above five months. By agreement of counsel for claimant, 
and respondent he submitted to a physical examination on 
March 17, 1939, by Dr. Paul H. Harmon, Superintendent of 
the Division for Handicapped Children in the Department 
of Public Welfare, who found a broad scar beneath the left 
patella which scar is adherent to  the left tibia. The left knee 
joint was unstable and the tibia was posterially luxated. This 
physician also stated in his report: 

- “The patient is now able to perform all his duties as a n  accountant 
(sedentary occupation), for the Department of Public Welfare. He doesn’t 
have a normal gait, since the left leg has to be supported by a brace, i n  
order to stabilize his knee. There is atrophy of the left leg, and thigh, the 
circumference of the left thigh being two inches less than the right thigh a t  
a point four inches above the patella, and the circumference of the left calf 
being one inch less than the right calf four inches below the patella. The 
patient has a restriction in motion of the left knee, there being possibly forty 
degrees of passive flection and twenty-five degrees active flection from the 
straight leg position. Patient has normal range of motion from the left ankle 
and hip.” 

The doctor again examined claimant on October 23, 1939, 
and reports as follows: 
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”I would cowide: the patient’s left leg to be entirely useless were it not 
supported by the brace, i n  view of the fact that  i t  is no longer stable unless 
supported by this appliance.” (Exhibits No. 6 and No. 7.) 

The evidence further discloses that this claimant was 
temporarily totally disabled from following his usual occu- 
pation from the day of the injury until July 1, 1936, or a 

’ period of 43 3/7 weeks. That on July 1, 1936, the claimant 
returned to his employment as auditor in the Springfield 
office in the Department of Public Welfare, wearing a walk- 
ing caliper. He was reemployed at the same salary he had 
been receiving at  the time of injury. 

From a personal examination of the claimant by the 
court, and upon cqnsideration of the record herein, the court 
finds : 

1. That said Ralph R. Connor and respondent were, on the 6th day of 
September, 1935, operating under the provisions of the Workmen’s 
Compensation Act. 

2. That oh said day, said Ralph R. Connor sustained- accidental injuries 
which arose out of, and in the course of, his employment. 

3. That notice of the acSident was given to the respondent and claim 
for compensation made within the time required by the provisions 
of such Act. 

4. That claimant’s annual earnings were Two Thousand Seven Hundred 
($2,700.00) Dollars, and his compensation rate is Fifteen ($15.00) 
Dollars per week. 

5. That claimant, at the time of the injury, was forty-five years of age, 
and married. 

6. That claimant was temporarily totally disabled from September 6, 
1935, to  July 1, 1936. 

7. That as a result of such accident, claimant has sustained a partial 
permanent loss of the use of his left leg. 

8. That the sum of One Hundred Twenty-seven Dollars and Fifty Cents 
($127.50) has been paid to him subsequent to said accident, for non- 
productive work, during the month of September, 1935. 

9. That as a result of said injury he expended the sum of Ten ($10.00) 

10. That claimant is entitled to  an award on the above findings. 
The claim fo r  Three Thousand Four Hundred Seventeen 

Dollars and Ten Cents ($3,417.10), for medical expenses, 
while in the Veteran’s Hospitals, must be denied f o r  the rea- 
son there is no legal obligakion on the part of the claimant to 
pay the Federal Government for the services o r  appliances 
he received and therefore there is no legal obligation on the 
part of the State to pay him thZ estimated reasonable cost of 
such services. 

, Dollars for ambulance services. 
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Likewise the claim for Seven Hundred Twenty-nine Dol- 
lars and Thirty-four Cents ($729.34), for damaged wearing 
apparel and damages to  car, radio and seat covers must also 
be denied. There is no law or authority for an allowance of 
this character. The State is not an insurer of the personal 
property of its employee. 

It is evident from the record, that except f o r  claimant’s 
temporary total disability, his rights, under the Act, are for 
a specific loss of use of the left leg. The. evidence as it now 
appears in the record supports a fifty (50) per cent specific 
loss of use of claimant’s left leg. Under the provisions of 
the Compensation Act, and on the basis of the average weekly 
wage of claimant he would be entitled to forty-three and 
three-sevenths (43 3/7) weeks at Fifteen ($15.00) dollars per 
week, f o r  temporary total disability amounting to  Six Hun- 
dred Fifty-one dollars and Forty-three cents ($651.43), and 
on the hasis of his average weekly wage claimant would be 
entitled to ninety-five (95) weeks at Fifteen ($15.00) dollars 
a week f o r  such specific loss amounting to  One Thousand 
Four Hundred Twenty-five ($1,425.00) dollars, making a 
total of Two Thousand Seventy-six dollars and Forty-three 
cents ($2,076.43) ; from this must be deducted One Hundred 
Twenty-seven dollars and Fifty cents ($127.50), which was 
paid claimant during the month of September, 1935, for non- 
productive work. The sum of Ten ($10.00) dollars f o r  am- 
bulance service is also allowed making a total due the claim- 
ant of One Thousand Nine Hundred Fifty-eight dollars and 
Ninety-three cents ($1,958.93). 

An award is therefore entered in favor of claimant in 
the sum of One Thousand Nine Hundred Fifty-eight dollars 
and Ninety-three cents ($1,958.93), all of which has heretofore 
accrued, and is now payable t o  the claimant in a lump sum. 

This award being subject to the provisions of an Act en- 
-titled, “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing for the 
Method of Payment Thereof, 7 7  approved June 30,1941, (Sess. 
Laws 1941, p. 69), and being, by the terms of such Act, sub- 
ject to the approval of the Governor, is hereby, if and when 
such approval is given, made payable from the General 
Revenue Fund in the manner provided f o r  in such Act. 

‘ 

, 

. 
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(No. 3575-Claim denied.) 

BENJAMIN RICHARD GHOLSON, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed November 13, 1941. 
, 

GEORGE C. DIXON and JOHN DIXON, for  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN .A. TREVOR, 
Assistant' Attorney General, for respondent. 

SALARY-when cLaim for deemed extra conbpensatio.lc-payment prohibited 
by  Section 19 of Article IV of Constitzitio,n. Where a n  e-mployee of State is 
hired at a certain, definite salary and is paid and receives same, without ob- 
jection, during period of employment, no award for compensation can be 
made for additional services, alleged to have been rendFred during said 
period for which salary was paid and received, as further payment would 
constitute additional compensation, and be in violation of Section 1 9  of 
Article IV of the Constitution. 

SAME-ACt in reZatio?b to State  Finance (Paragraph 145, Subsection 9, 
Chapter 127 of the Illinois Revised Statutes of 193U).+prohibits pavmemt 01 
additiomal salary a f t er  services rendered. Where employee of State receives 
and accepts regular salary warrants for personal services,' same shall be con- 
sidered as full payment for all services rendered between the dates specified 
in the payroll, or ather voucher, and no additional sum can be paid such 
employee for any other alleged services during said periods, from any lump 

-sum or  other appropriation, such payment being specifically prohibited by 
Statute. 

FISHER, J. 
The claimant,- Benjamin Richard Gholson, was an em-' 

ployee of the Department of Public Welfare and was em- 
ployed in the capacity of farm laborer a t  the Dixon State 
Hospital at Dixon, Illinois, from August 27, 1934, to Decem- 
ber 18, 1939 ; that during this entire period of time the claim- 
ant appeared continuously on the payroll of said institution 
except for seven days when he was off duty in December, 
1937, as the result of a suspension, and ten days when he was 
off duty in July, 1938, because of a leave of absence, without 
pay; that the warrants for payment of salary or wages re- 
ceived by the claimant covering the period from August 27, 
1934, to December 18, 1939, covered each and every day 
during that period except the seven days in December, 1937, 
and the ten days in July, 1938, by the dates shown-on the face 
of the respective successive warrants. 

He now claims that he worked an extra half day each 
week during this period fo r  which he was not paid, and has 
filed a claim f o r  $353.73 for this extra work. 



Section 19, Article IV of the State Constitution of 1870 

“The General Assembly shall never grant or authorize extra compensa- 
tion, fee or allowance to any public officer, agent, servant, or contractor, after 
service has been rendered or a contract made, nor authorize the payment of 
any claim, or part thereof, hereafter created against the State under any 
agreement o r  contract made without express authority of law; and all such 
unauthorized agreements or contracts shall be null and void; Provided, the 
General Assembly may make appropriations for expenditures incurred in sup- 
pressing insurrection or repelling invasion.” 

Revised Statutes of 1939 provides as follows: 
“Amounts paid from appropriations for personal service of any officer or 

employee of the State, either temporary or regular, shall be considered as  
full payment for all services rendered between the dates specified in  the pay- 
roll or other voucher and no additional sum shall be paid to such officer o r  
employee from any lump sum appropriation, appropriation for extra help or 
other purpose or any accumulated balances i n  specific appropriations, which 
payments would constitute in  fact a n  additional payment for work alrkady 
performed and for which remuneration had already been made.” 

It is very obvious that in applying Section-19, Article 4 
of the Constitution of 1870, and Paragraph 145 above referred 
to, there is no legal basis on which this claim can be allowed. 

The motion of the Attorney General to dismiss, is there- 
fore allowed, and the case is hereby dismissed. 

provides as follows : 

Paragraph 145, Subsection 3, Chapter 127 of the Illinois 

Chief Justice Damron did not participate and took no 
part in this decision. 

(No. 3488-Claim denied.) 

LOUIS INSALATO, A ~~IINOR, BY THE TRUST COMPANY OF CHICAGO, 
GUARDIAN, Claimant, ws. STATE OF ILLINOIS, Respondent. 

Opinion filed Novenzber 13, 1941. 

FRANK P. KRONENBERG, for  claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, f o r  respondent. 

ILLINOIS NATIONAL GuARD-injury sustained by member of, while o n  active 
dwty-compensataon for  governed solely by  Military amd Naval Code. The 
only provisions for compensation for personal injuries to, or death of mem- 
bers of Illinois National Guard, suffered while in the performance of their 
duties, are those set forth in Sections 10  and 11 of Article XVI of the Mili- 
tary and Naval Code of Illinois. 

~ 
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SAME-Same-when claim for compensation w i th in  pryrclvisio?zs of  Section 
10 of Article XVI of  Military and Naval Code--compliance therewith must  be 
shorn .  Where claimant, member of Illinois National Guard is injured, 
while in the performance of his duties, as such member, his claim for com- 
pensation for such injuries is governed by Section 10 of Article XVI of Mili- 
tary and Naval Code of Illinois, and he must show, as a condition precedent, 
in a claim under Section 11 of said Code, that  a Military Medical Board, as 
provided in said Section 10 had determined that  he was entitled to  one-half 
pay for a period in excess of six months. 

S A M M m e - s a m e - C o u r t  without jurisdiction under Section 11 of Code 
wihere no  proof of compliance w i t h  Section 10 thereof.  Section 11 of Article 
XVI of Military and Naval Code supplements and provides for further’pos- 
sible help and assistance, in addition t o  that  granted under Section 1 0  thereof, 
to members of Illinois National Guard, who are injured ,while in the per- 
formance of their duties, as such members, but does not supersede said Sec- 
tion 10, nor give Court of Claims unlimited jurisdiction to  hear claims for 
compensation for such injuries, and a claimant must show in  order that  the 
Court have jurisdiction, that  the Military Medical Board provided in  said Sec- 
tion 10 has determined that he was entitled to  onehalf pay for  a period, in 
excess of six months, and where there is no proof of such determination, 
Court. is without jurisdiction to hear claim. 

SAME-Same-wOrkmen’S Compensation Act mot applicable in claims for. 
Members of the Illinois National Guard are not within the provisions of the 
Workmen’s Compensation Act, such membership not constituting the relation 
of master and servant or employer and employee and such Act has no appli- 
cation in claims for compensation by such members for personal injuries sus- 
tained while in the performance of their duties, as  such members. 

ECEERT, J. 
On July 29, 1939, the claimant, Louis Insalato, a minor, 

was a member of Battery B, 124th Field Artillery, Illinois 
National Guard, on active duty, engaged in unloading horses 
from a train at  47th Street and Lake Park Avenue, Chicago. 
While leading the horses to the 124th Field Artillery Armory, 
located at 52nd Street and Cottage Grove Avenue, Chicago, 
he was suddenly kicked in the face by one of the horses 
directly in front of him. After being given first aid treat- 
ment, he was taken to St. Luke’s Hospital where he remained, 
until the 6th of August, 1939. He was attended at the hos- 
pital by Dr. Charles E. Shannon, who found severe lacera- 
tions and injuries to the nose, mouth, gums and teeth, and a 
fracture of the nasal bone and cartilage. After leaving the 
hospital, claimant remained at home under the care of Dr. 
Shannon for  a period of six weeks. 

The report of the Adjutant General indicates that there- 
after claimant showed an unwillingness to avail himself of 
the medical and dental services provided f o r  members of the 
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Illinois National Guard. Attempts by Dr. Shannon to  have 
claimant report for  a final examination were disregarded for 
approximately six weeks. Finally, on November 1, 1939, 
claimant reported to  Dr. Shannon, complaining of continual 
pain in the mouth and upper jaw and difficulty in breathing. 
He also had several badly decayed teeth, the condition of 
which had been aggravated by the accident. The dental clinic 
to  which he was sent, made an appointment for him to begin 
the necessary dental work. He failed, however, to  report for 
treatment, and now waives any claim for  injuries to  his teeth 
or f o r  dental surgery. 

I n  April, 1940, at the suggestion of Dr. Shannon, claim- 
ant was examined by Dr. Paul W. Greeley, a pla'stic surgeon, 
who found a pronounced deformity of the nasal bone frame- 
work and bony septum of the nose interfering with his 
breathing. A plastic operation was suggested to correct this 
nasal deformity and to  relieve the interference with claim- 
ant's breathing. The operation, however, has not been per- 
formed. 

From August, 1939, to May 1, -1940, claimant.attended 
thirty-nine of fifty regular drills of his Battery. He also took 
part in seven days of intensive Fall field training at Camp 
Grant, Illinois, from November 12th to November 18th, 1939. 

This claim arises under the Military and Naval Cole of 
the State of Illinois, (Illinois State Bar Statutes, Chap. 129), 
which is a complete code for the military and naval affairs of 
the State. (Hays  vs. Illimois Tramyortatiow Compmy,  363 
Ill., 397.) Sections 10 and 11 of Article XVI of the code are 
the only provisions made by the Legislature for financial help 
or assistance in cases of personal injuries to, o r  death of 
members of the Illinois National Guard suffered while in the 
performance of their duties. (Echols vs. State of Illiryois, 10 
C. C. R. 112.) 

man who may be wounded o r  disabled in any way while on 
duty and lawfully performing the same, so as to prevent his 
working at his profession, trade o r  other occupation from 
which he gains his living, shall be entitled to be treated by an 
officer of the medical department detailed by the surgeon 
general and to draw one-half his active service pay for  not to 
exceed thirty days of such disability, on the certificate of the 
attending medical officer. I f  still disabled at the end of thirty 

I Section 10 of the code provides that any officer or enlisted 

I 
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days, he shall be entitled to  draw pay at  the same rate for 
such period as a board of three medical officers duly convened 
by order of the commander-in-chief may determine to be right 
and just, but not to  exceed six months unless approved by the 
State Court of Claims. 

It is the obvious intention of this section to  provide med- 
ical attention and one-half pay for a wounded or disabled 
officer o r  enlisted man whose disability arises out of the law- 
ful performance of his duty and is such as to prevent con- 
tinuance of his usual means of livelihood. The medical 
services and the one-half pay not to exceed thirty days are 
furnished on the certificate of the attending medical officer. 
In  the event the disability continues longer than thirty days, 
the one-half pay may be continued for such period as a board 
of three medical officers may determine, but not to  exceed six 
months. These provisions of this section of the code, how- 
ever, give no jurisdiction to  the Court of Claims. 

The only jurisdiction of this court under Section 10 is 
the approval, in a proper case, of the continuance of one-half 
pay after the expiration of six months from the beginning of 
the disability. Furthermore, where claim of member of Illi- 
nois National Guard is within Section 10 of Article XVI of 
the Military and Naval Code, claimant must show, before he 
invokes jurisdiction of the court, that the Military Medical 
Board, provided in said section has determined that he was 
entitled to one-half pay for a period in excess of six months. 
(Echols vs. Xtate of Illirzois, supra.) 

Section 11 of Article XVI provides that in every case 
where an officer o r  an enlisted man shall be injured, wounded 
or killed while performing his duty in pursuance of orders 
from the commander-in-chief, he or his heirs o r  dependents 
shall have a claim against the State for financial help or  
assistance, and the State Court of Claims shall act on and 
adjust the same as the merits of each case may demand. 
Pending action of the Court of Claims, the commander-in- 
chief is authorized to relieve emergency needs upon recom- 
mendation of a board of three officers, one of whom shall be 
an officer of the medical department. 
' If  both Sections 10 and 11 automatically become appli- 
cable to  claims of this kind, then two separate tribunals might 
at the same time be called upon to adjust the same claim. 
This court has held that such was not the intent of the Legis- 

, 

, 

- 



31 

lature. (Echols vs. State of Illilzois, supra.) It appears, 
rather, that the Legislature intended that Section 11 should 
provide for additional financial Kelp o r  assistance in cases 
where such is justified. I n  other words, Section 10 is first to 
be applied so that the injured claimant may have one-half of 
his active service pay and medical services. If his disability 
is serious enough, Section 10 provides for a continuance of 
one-half pay and medical services for a period not to exceed 
six months unless approved by this court. If the disability 
exceeds six months, claimant may invoke the jurisdiction of 
this court and show his need for financial help and assistance 
in addition to  that provided for by Section 10. To say that 
Section 11 gives this court unlimited jurisdiction regardless 
of the provisions of Section 10 is contrary to the general rules 
of statutory construction. Section 11 supplements and pro- 
vides f o r  further possible help and assistance, but it does not 
supersede Section 10. Furthermore, the financial need of the 
claimant can only properly be determined by this court when 
it has knowledge of the proceedings had under Section 10 and 
the payments made in accordance therewith. 

Section 11 is confined to a claim against the State f o r  
financial help or assistance; it does mot provide f o r  specific 
compensation for injury or death as does the Workme‘n’s 
Compensation Act of this State. Although this court has fre- 
quently, in determining amounts to be awarded to claimants 
under the Military and Naval Code, referred to the Work- 
man’s Compensation Act, the two acts are essentially and 
fundamentally different. “The relation between the State 
and those who are in voluntary military service is essentially 
different from the relation which obtains between master and 
servant. Military service is based upon the duty which every 
citizen owes to  the sovereign and,differs from ordinary em- 
ployment in this: that the enlisted man cannot terminate his 
service at will. (Ulzited States vs. Grirnley, 137 U. S.  147; 
Mowissey vs. Perry, 137 id. 157.) By the terms of the Mili- 
tary Code, penalties for infraction of the regulations therein 
prescribed may even extend to imprisonment. It thus appears 
that although an enlistment is a contract, it is not the usual 
contract of employment contemplated by the Workmen’s 
Compensatioii Act. ” (Hays  vs. Illinois Transportation Corn- 
puny, supra.) The Workmen’s Compensation Act, on the 
other hand, is based upon the broad economic theory that 

- 

~ 

. 
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accidental death or injury in industrial activity and produc- 
tion is an incident thereto and that compensation therefor is 
properly chargeable as a part of the cost of such activity and 
production. 

The Military and Naval Code was enacted in 1909; the 
Workmen’s Compensation Act in 1911. Since their enact- 
ment, several amendments have been made to  each of the 
Acts, but throughout the history of the legislation on these 
two- subjects, no change was made in the provisions of the 
Military Code for such compensation as is contemplated by 
the Workmen’s Compensation Act. 

Legislative provisions for  a preliminary inquiry, such as 
is provided f o r  in Section 10, are fully within the legislative 
province. Ba9zgs vs. State of Illinois, 10 C. C. R. 127; Blue vs. 
State of Illiizois, 10 C. C. R. 200. It is our opinion, from a 
consideration of Sections 10 and 11 of the Military and Naval 
Code, that a claimant, before invoking the jurisdiction of this 
court, must show: 

What payment has been made to him on certificate of attending 
medical officer of one-half active service pay. 

What payment has been made to him by order of board of medical 
officers of one-half active service pay. 

What medical services have been furnished to  him. 
What need exists for financial help or assistance in  addition to the 

There being no proof in this case of a compliance with the 
provisions of Section 10 of the Military and Naval Code, this 
court is without jurisdiction. Echols vs. State of Illinois, 
supra. 

. 

(1) 

( 2 )  

( 3 )  
( 4 )  

I _  

one-half active service pay and medical services already furnished. 

Claim, therefore, is denied. 

(No. 3581-Claimant awarded $121.00.) 

HUGH ALLISON, Claimant, vus. STATE OF ILLINOIS, Respondent. 
Opinion filed January 19, 1942. 
Rehearing denied May 12, 1942. 

ROY A. PTACIN, for claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION AclLattendznt at Chicago State Hospital 
within provisions o f - w h m  award for permanent partial loss of use of pwer 
may be made under. ,Where attendant at Chicago State Hospital sustains 
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accidental injuries, arising out of and in the course of his employment, re- 
sulting in Permanent partial loss of use of finger, an award may be made for 
compensation therefor, in accordance with the provisions of the Act, upon 
compliance by said employee with the requirements thereof and proper proof 
of claim for same. 

Samc-proof of permanent partial loss of use of'fingei--&oes not jus t i fg  
award f o r  loss of  use of hand. There can be no award for permanent partial 
loss of use of hand, where the evidence clearly shows a permanent partial 
loss of use of finger only. 

CHIEF 'JUSTICE DAMRON delivered the opinion of the 
court: 

This man fles his complaint against the State for an 
injury received by him in the course of his employment fo r  
the Department of Public Welfare, while working f o r  the 
Chicago State Hospital, 6500 Irving Park Boulevard, Chi- 
cago, Illinois, an institution f o r  the care of persons mentally 
unbalanced. He seeks an award of Five Hundred Fourteen 
Dollars and Twenty-five Cents ($514.25), for  twenty-five (25) 
per cent for  loss of use of his right hand. 

The complaint states that on January 8, 1941, while em- 
ployed in said institution, as an attendant, he was struck 
across his right hand with the handle of a swab by a patient. 
Claimant-suffered a fracture of the fifth metacarpal bone in- 
volving, temporarily, the fourth metacarpal. 

The complaint also states he is twenty-six years of age, 
married, having one child under the age of sixteen years, 
namely Gwendolyn Allison age five years at the time of the 
accident, and that he resides at said institution. That his 
average yearly earnings amount to approximately One Thou- 
sand ($1,000.00) Dollars;. that nothing had been paid on 
account of this injury, either for  temporary total, permanent 
partial o r  total disability. He claims as compensation Twelve 
,Dollars and Ten Cents ($12.10) per week f o r  one hundred 
seventy (170) weeks, under Paragraph E, of Section 8 of the 
Workmen's Compensation Act, and a further sum for  tem- 
porary total disability, for whatever time, if any, that he is 
not reimbursed for. 

The evidence taken in Chicago on April 10, 1941, shows' 
that he first was employed by the Department of Public Wel- 
fare on November 11, 1940, and worked continuously from 
that time until March, 1941, when he resigned to accept a 
mechanic's job a t  Abingdon, Illinois, at a salary of One Hun- 
dred ($100.00) Dollars per month. At the time of the injury 



34 

he was earning Fifty-two Dollars and Fifty Cents ($52.50) 
and maintenance. 

The evidence shows that he was treated a t  the institution 
after the accident by the night nurse, who rendered first aid. 
The following day he reported to  the hospital of said institu- 
tion where Dr. Olsman taped the injury, and later x-rays 
were taken. The hand was swollen and painful on the out- 
side below the wrist. I le had never injured the hand prior to 
January 8,1941. This claimant continued to work at his occu- 
pation as an attendant, losing no time, and he occasionally 
had his hand dressed with adhesive strapping. On January 
15, 1941, the hand was put into a cast by Dr. Zolt, but about 
the day of February 1, 1941, the claimant removed the cast 
without advice of his physician, and apparently no treatment 
was given him after that date. On February 24, 1941, his 
hand was examined by Dr. Albert C. Field, of Chicago, for the 
purpose of testifying. X-rays were made by Dr. Field, and 
he testified that they show a comminuted fracture of the fifth 
metacarpal with some displacement, but was not well healed 
at that time. He also testified that there was a separation, 
and a deformity a t  the site of the fracture. He states as  his 
opinion, that there is a twenty-five (25) per cent disability of 
said hand resulting from said injury. 

Dr. Lewis Olsman, employed by the Chicago State Hos- 
pital, testified that all the effects of the acute injury had sub- 
sided; that there remained at that time a deformity at the 
base of the fifth metacarpal. That patient had weakness and 
incomplete flection of the fifth metacarpal, and complained of 
pain on forceable and complete flexion of the fifth finger. He 
stated that the patient was able to  approximate all the fingers 
to  the palm, and was able to  approximate all the fingers to 
the thumb. There was some evidence of weakness in the 
fourth finger of the right hand. He stated that he was in- 
clined to feel “that the permanent disability will be closer to 
twenty (20) per cent than twenty-five (25) per cent.” 

On cross examination the claimant was asked the follow- 
ing questions : 

Q. With that hand in the condition it is in, you are able 
to earn a salary of One Hundred ($100.00) Dollars a month 
as a mechanic? 

. 

A. Yes sir. 
Q. Your hand is picking up  some strength isn’t i t?  
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A. It is picking up some strength, it is better than it 
was when it was hurt, and it is better than it was two weeks 
after it was hurt. 

Q. And you‘ are able to use it now as a mechanic? 
A. I am able to  use it with the exception of the little 

finger. 
Q. It is just a little weak? 
A. It is weak, I cannot exert pressure. 
Claimant is not claiming any compensation for loss of 

time, he having been paid in full his wages from the time of 
the accident until he resigned. 

The remaining question to  be decided is whether the 
claimant is entitled to compensation for specific loss under 
Section 8 of the Workmen’s Compensation Act. The claim- 
ant bases his claim on specific loss of thre use of a hand, but 
this cannot be classified as a hand injury, because the record 
supports a specific loss of the use of the little finger only. ~ 

We make a finding of fifty (50) per cent permanent partial 
loss of use of claimant’s little finger of the right hand. 

The record establishes that the petitioner and respondent 
were, on January 8, 1941, operating under the provisions of 
the Workmen’s Compensation Act. That on the date last 
above mentioned said claimant sustained accidental injuries 
which did arise out of and in the course of the employment; 
and that notice of said accident was given said respondent, 
and claim for compensation on account thereof was made on 
said respondent within the time required under the provision 
of said Act. 

That the earnings of the claimant during the year, next 
preceding the injury, were Nine Hundred Eighteen ($918.00) 
Dollars, included therein is the sum of Twenty-four ($24.00) 
Dollars per month, the court taking into consideration the 
fact that the Department of Public Welfare considers rnain- 
tenance to  be of that value, and that the average weekly wage 
was Seventeen Dollars and Sixty-five Cents ($17.65). 

That the petitioner at  the time of the injury was twenty- 
six’years of age, and had one child under the age of sixteen 
years. 

That the necessary first aid, medical, surgical, and hos- 
pital services have been provided by the respondent herein. 

That claimant is entitled to have and receive from said 
respondent the sum of Eleven ($11.00) Dollars per week f o r  

. 
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a period of ten (10) weeks, representing fifty (50) per cent 
loss of use of the fourth finger, commonly called the little 
finger, as provided in Paragraph E, of Section 8, and the fur- 
ther sum of Eleven ($11.00) Dollars as provided in Para- 
graph L, of Section 5, of said Act, as amended, for the reason 
the injury sustained occurred subsequent to July 1, 1939. 

That said claimant is now entitled to  have and receive 
from the respondent the sum of One Hundred Twenty-one 
($121.00) Dollars. That all of said compensation has accrued 
and it is now payable in a lump sum. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay  Com- 
pensation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 

\ fund in the manner provided for in such Act. 

(No. 3550-Claim denied.) 

VELMA BOISDLENUE, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opin ion filed Januaru 13, 1942. 

R. WALLACE KARRAKER, for  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

WORKMEN’S COMPENSATION ACT-making c la im f o r  compensation and  
filing application. therefor within t i m e  fixed by  Bection 24 of A c t  is a condi- 
t i on  precedent to  jurisdiction. of Court. Where the record discloses that 
claim or demand for compensation was not made by employee within six 
months after date of accident, nor application filed therefor within one year 
after date of injury, or after date of last payment of compensation, the 
Court is without jurisdiction to  proceed with hearing on claim filed there- 
after. 

SAME-limitations-Sect~on IO of  Court of Claims Act inapplicable in 
claims mder--Sectio.n 24 of Workmen’s Compensation. Act controlling. In 
claims by State employees for compensation for accidental injuries, arising 
out of, and in the course of their employment, Section 24 of Workmen’s 
Compensation Act is controlling as  to time within which same must be filed 
and Section 10  of the Court of Claims Act, allowing claims against State to 
be filed within five years after accrual is wholly inapplicable. 

-Assistant Attorney General, f o r  respondent. 

ECKERT, J 



37 

The claimant, Velma Boismenue, is employed as an at- 
tendant at the Anna State Hospital, a public institution, 
owned and operated by the State of Illinois under the direc- 
tion of the Department of Public Welfare. The hospital 
operates an engine room, boilers, electric dynamos, has a 
warehouse f o r  the storage of supplies which it receives in 
quantities and stores for future use, maintains a dairy barn, 
bales hay, owns and operates mowing machines and tractors, 
and generates part of its own electricity. On June 12, 1939, 
while on duty on the hall of H-2 in the old dining room part, 
claimant slipped on a wet floor and sustained a broken coccyx. 

From the time of the accident until November 10, 1939, 
she was confined to her bed in the employees’ hospital, and 

. there underwent an operation. All medical, surgical and hos- 
pital services were furnished by the respondent. Claimant 
was totally incapacitated until August 29, 1940, when she re- 
turned to work. When first employed a t  the institution, on 
June 26, 1938, her earnings were $52.50 per month; from 
January 1, 1939, to  July 1, 1939, her earnings were $54.60 
per month. While she was confined in the hospital, she was 
paid $56.70 per month for two months. In  addition to her 
earnings, the record indicates that claimant received monthly 
maintenance of the value of $24.00. Claimant is over fifty 
years of age and has no children under sixteen years of age. 
Her claim is for medical services subsequent to her discharge 
from the hospital in the amount of $35.00, and for compensa- 
tion from August 31, 1939, until August 29, 1940, at  the rate 
of $7.50 per week, in the sum of $394.28, or a total sum of 
$429.28. 

The re- 
spondent thereafter moved to diskiss on the ground that the 
claim was not fiIed within one year after the date of the acci- 
dent, nor within one year after the date of the last payment 
of compensation, as provided by Section 24 of the Workmen’s 
Compensation Act. This motion was overruled because it 
was not definitely ascertainable from the complaint whether 
or not it had been filed in accordance with the provisions of 
said section. Evidence was then introduced by claimant, and 
a stipulation entered into between the respective parties in 
reference to a photostatic copy of warrant covering payment 
to claimant for services from August 1st to August 31st, 1939. 
This warrant showed endorsement by the Anna National 

Claim was filed herein on October 28, 1940. 
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Bank of Anna, Illinois, on September 18th, 1939, having been 
endorsed by the claimant prior to that date. Respondent 
thereupon renewed its motion to  dismiss, which motion is 
now before the court. 

Under Section 3 of the Workmen’s Compensation Act, 
the provisions of that act apply automatically to the State 
when it is engaged in any of the enterprises therein enumer- 
ated and which are declared to be extra-hazardous. It ap- 
pears from the record in this case that the State, in the 
operation of the Anna Skate Hospital, is engaged in such an 
extra-hazardous enterprise. Me& vs. State, 9 C. C. R. 170; 
L p c h  vs. State, 9 C. C. R. 290. The enterprise being extra- 
hazardous, all employees of the institution come within the 
provisions of the Act irrespective of whether o r  not they 

-themselves are directly exposed to the hazard. Ascher Bros. 
vs. Industrial Commissio~~, 311 Ill. 258 ; Illinois Publishimg - 
Company vs. Industrial Commissiow, 299 Ill. 189. At the 
time of the injury in question it is apparent that the claimant 
and respondent were operating under the provisions of the% 
Workmen’s Compensation Act, and that the injury arose out 
of and in the course of employment. 

Claimant’s application, however, was filed herein more 
than one year after the date of the last payment of compensa- 
tion. Section 24 of the Workman’s Compensation Act_ pro- 
vides as follows : 

’ 

I‘* * * Notice of the accident shall give the approximate date and 
place of the accident, if known, and may be given orally or i n  writing; 
provided, no proceedings for compensation under this Act shall be main- 
tained unless claim for compensation has been made within six months after 
the accident, provided, that  in any case, unless application for compensation 
is filed with the industrial commission within one year after the date of the 
accident, where no compensation has been paid, or within one year after the 
date of the last payment of compensation, where any has been paid, the right 
to file such application shall be barred. * * *” 

It has been repeatedly held by the Illinois Supreme Court 
that compliance with this section is a condition precedent to 
the right to. maintain proceedings under the Compensation 
Act. City of Rochelle vs. Industrial Commission, 332 Ill. 386. 
Inland Rubber Company vs. Industrial Commission, 309 Ill. 
43. The decisions of this _court are to  like effect. Simpson 
vs. State, 10 C. C. R. 394; Baker vs. State, 10 C. C. R. 111; 
R a y  vs. State, 10 C. C. R. 66. 
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Claimant urges, however, that Section 24 has no relation 
to, and does not affect the application of a claimant in the 
Court of Claims, and cites Section 10 of the Court of Claims 
Act, which provides : 

“Every claim against the State, cognizable by the Court of Claims, shall 
be forever barred unless the claim is filed with the Secretary of the Court 
within five years after the claim first accrues, saving to infants, idiots, 
lunatics, insane persons and persons under disability at the time the claim 
accrued two years from the time the disability is removed.” 

Claimant states that the employees of the State of Illi- 
nois, while entitled to  the benefits of the Compensation Act, 
are not entitled to the procedural relief given by that Act, 
since they have no right to appear before the Industrial Com- 
mission; that if they do not have that right, Section 24 of the 
Act does not apply, because that section is concerned only 
with matters of procedure; that fo r  this court to  sustain the 
motion of the respondent would be to hold that an employee 
of the State has less rights before the Court of Claims than 
any other claimant; that such a holding would be unfair dis- 
crimination and classification ; and that if such were the intent 
of the Legislature, there would be a specific applicable statute 
of limitations. 

The jurisdiction of the Court of Claims, however, in 
actions for compensation of State employees fo r  accidental 
injuries is derived from paragraph 6 of Section 6 of the Court 
of Claims Act which provides : 

“To hear and determine the liability of the State for accidental injuries 
o r  death suffered in the course of employment by any employee of the State, 
such determination to be made in accordance with the rules prescribed in 
the Act commonly called the ‘Workmen’s Compensation Act,’ the Industrial 
Commission being hereby relieved of any duty relative thereto.” 

The Court of Claims, by virtue of this provision, is vested 
with the same jurisdiction in claims for compensation of State 
employees as that possessed by the Industrial Commission in 
cases of other employment. It is a well-established-rule of 
law that a statute may adopt a part or all of another statute 
by a specific reference thereto, and the effect thereof is the 
same as though the statute or  part thereof referred to had 
been written into the adopted statute. Zurich Accident In-  
surance Cornpany vs. Imdustrial Commission, 331 Ill. 576 ; 
Evans vs. Illiizois Surety Company, 298 111. 101. The terms 
and provisions of the Workmen’s Compensation Act, so far  

- 
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as they may be applicable, must, therefore, be considered by 
this court as if they were incorporated bodily into the Court 
of Claims Act. 

The Supreme Court in the case of Bobbins vs. Lincoln 
Park Commissioners, 332 Ill. 571, stated : 

“The rule is, that where there is to be found in  a Statute a particular 
enactment, it is to be held operative as against the general provisions on the 
subject either in the same act or in the general lams relating thereto. 
Handto f f sk i  vs. Chicago Traction Company, 274 111. 282; Ci ty  of Chicago vs. 
M. & M.‘ Hotel Company, 248 id. 264; Ci ty  of Cairo vs. Brow, 101 id. 475.” 

In  the case of Hamdtoffski vs. Chicago Traction Com- 
pany, 274 Ill. 282, the Supreme Court said: 

“It is a rule i n  the construction of statutes that ‘where there is in  the 
same statute a particular enactment and also a general one, which in  i ts  
most comprehensive sense would include what is embraced in the former, the 
particular enactment must be operative, and the general enactment must be 
taken to  affect only such cases within i ts  general language as are not within 
the provisions of the particular enactment.’ Endlich on Interpretation of 
Statutes, sec. 399; Chicago and Northwestern Railway Company vs. City of 
Chzcago, 148 111. 141.” 

Section 10 of the Court of Claims Act, providing, in sub- 
stance, that every claim against the State, cognizable by the 
Court of Claims, shall be forever barred unless the claim is 
filed within five years after the claim first accrues, is a gen- 
eral enactment applying to  all claims against the State. 
Section 24 of the Compensation Act constitutes a special en- 
actment which has reference only to  claims against the State 
“for accidental injuries o r  death suffered.in the course of 
employment by any employee of the State.” The special en- 
actment must prevail over the general five year statute of 
limitations. Crabtree vs. State, 7 C. C. R. 207. 

This results in a uniform rule with reference t o  claims 
for  compensation whether made against the State or any 
other employer. It does not give an employee of the State. 
less rights than another claimant, but gives the State em- 
ployee the same rights which any claimant has under the 
Workman’s Compensation Act, whether the claim is made in . 
the Court of Claims or before the Industrial Commission. To 
hold otherwise would be to distort the meaning of Section 6 
of the Court of Claims Act and would establish one rule f o r  
State employees and an entirely different rule for other em- 
ployees. The State would be placed on an entirely different 
basis than the private employer. Clearly the legislative intent 
was not to make such an unjust distinction, but instead, to  
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place State employees, as nearly as possible, on the same basis 
as employees in private industry. 

It is unfortunate that claimant, whose case appears to be 
so meritorious, failed to comply with Section 24 of the Work- 
man’s Compensation Act. Having so failed, however, this 
court is without jurisdiction to make an award. Respondent’s 
motion to  dismiss must be granted. 

I Motion to  dismiss allowed, ease dismissed. 

(No. 3556-Claim denied. j 

LOUIS C. CHIARA, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinaon file& January 13, 1942, 

JOSEPH W. KOUCEY, for claimant. 

GEORGE I?. BARRETT, Attorney General; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-notice t o  employer of accident w i th in  
t m e  fixed a n  zs nmndatory-failure to  gave bars raght t o  award for compen- 
sutaon. Section 24 of Workmen’s Compensation Act requiring employee who 
seeks compensation for injuries, under provisions of Act, t o  give employer 
notice of such injuries within thirty days from date thereof is mandatory, 
and failure to comply with same bars right to  award for any compensation. 

Sam- res adjudacata-when plea of must be sustaaned. An award was 
heretofore made by this Court to above named claimant, i n  Ghauru vs. State, 
10 Court of Claims Reports, page 387, and the claim herein was fully and 
finally adjudicated therein and thereby and plea of res adjudicata must 
therefore be sustained. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Louis C. Chiara, elaimant, was an attendant at the Chi- 
cago Skate Hospital, Chicagb, Illinois, for a long time prior 
to March 20, 1940. On the last mentioned date he was struck 
in the face by a patient while working on ward CW15. The 
blow broke his eye glasses and caused his right eye to become 
discolored. Some sixty (60) days thereafter he claimed that 
his back had been injured during said assault, which affected 
the lower extremities, and. therefore he files his complaint. 
He asks an award as the result of said assault, of March 20, 
1940, as follows: 

(1) Thirteen and 20/100 ($13.20) Dollars per week for one hundred 
(100) weeks for temporary total disability as provided in Paragraph (e )  Sec- . 
tion (8 ) .  
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( 2 )  Thirteen and 20/100 ($13.20) Dollars per week for complete and 
permanent disability, including pension provided for under Paragraph ( f )  
Section (8). 

Three physicians testified in this case, one for the claim- 
ant, and two f o r  the respondent. There is very little conflict 
in the diagnosis of each of these physicians. They all agree 
that at the time the testimony was taken, on March 27, 1941, 
that claimant had disability of his legs and back. 

The questions to be determined are whether the present 
ill-being of claimant is attributable to  the assault .upon him 
on March 20,1940, and if so did the respondent receive notice 
or knowledge of the injury within the time fixed by-Section 24 
of the Workmen’s Compensation Act. 

Upon a careful reading of the testimony in this case it is- 
impossible to ascertain the physical condition of the claimant 
prior to the alleged assault on March 20, 1940. This question 
was studiously avoided in his direct examination by his attor- 
ney, neither was any reference made in the examination in 
chief to  the fact that this claimant had received an award f o r  
disability from the State of Illinois prior to -March 20, 1940, 
although the same attorney had represented him and obtained 
an award, but this fact was developed by the Attorney Gen- 
eral on cross examination. It was therefore necessary f o r  the 
court to examine the case of Louis C. Chiara vs. State o f  Illi- 
nois as reported in 10 C. C. R. page 387, to ascertain the phy- 
sical condition of the claimant prior to March 20, 1940, and 
it is interesting to note the similarity between that case and 
the one before the court. 

From this case it appears that claimant suffered from 
an involvement of the sciatic nerve some years prior to  July 
20,1935, and that on the last mentioned day he had a stiffness 
of the lower part of the back, qnd a limitation of motion of 
both legs ; that the injuries this claimant received on July 20, 
1935, either caused a neuritis of the sciatic nerve, or lighted 
up the pre-existing sciatic condition, and further that he had 
on said day a permanent loss of thirty-three and one-third 
(33 1/3) per cent of the use of the right leg, and a permanent 
loss of ten (10) per cent of the use of the left leg, for which 
he was paid Nine Hundred Eighty-eight ($988.00) Dollars by 
the State of Illinois. 

Having thus ascertained the physical condition of the 
. claimant prior t o  March 20,1940, the question now arises is he 

, 

. 
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entitled to additional award for forty (40) per cent additional 
loss of use of the left leg, and sixteen and two-thirds (16 2/3) 
per cent additional loss of the use of the right leg, as claimed. 
This case is not prosecuted under Section 19, Paragraph (h) 
of the Workmen’s Compensation Act. 

The evidence shows after the claimed assault of March 
20, 1940, he went to Dr. Ernest S. Klein, a staff physician for 
treatment, and although he-testified that he reported the in- 
jury to  his back, to  his supervisor, and Dr. Klein, on that day, 
Dr. Klein denies any such report, and the supervisor did not 
testify. Dr. Klein testified that the injury involved a slight 
laceration of the skin near the right eye, which was discolored, 
and that his glasses had been broken from the blow, and he 
pronounced the injury mild. 

Dr. Louis Olsman, and Dr. H. H. Goldstein, staff phy- 
sicians, denied that the claimant mentioned an injury to his 
back o r  legs at the time they treated him, but agree that 
claimant informed them that some three weeks prior to the 
date of the injury he stretched and reached while playing 
baseball, which caused him to have a pain down his left leg. 
The court is of the opinion that the contention of the claim- 
ant that his back was injured in said assault, but not reported 
by him until May 20, 1940, was apparently an after thought 
and is not based on fact. The x-rays that were taken on May 
23,1940, showed no evidence of any bony pathology involving 
the lower lumbar spine, sacral spine or pelvis. The claimant 
was under treatment from May 20, 1940, until June I, 1940, 
when he left the hospital against the orders of the attending 
physician, without being discharged. On June 21, 1940, the 
claimant again entered the employee’s hospital for  treatment 
with a similar complaint, and on June 24, again left the hos- 
pital on his own accord against the attending physician’s 
advice, without being discharged. During that month the 
claimant entered the Cook County Hospital of his own accord 
where he remained about two weeks and again left without 
being discharged by the attending physician. The latter part 
of June he returned to the Cook County Hospital. The evi- 
dence is clear that claimant at no time claimed an injury to  his 
back until May 20, 1940, some sixty (60) days ha.ving elapsed 
from the time of the assault. 

The burden of proof is upon the claimant to show by a 
preponderance of the evidence that the injury for which com- 
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pensation is claimed not only occurred during the course of 
his employment but also arose out of it, (Dzetxen vs. Irzdus- 
trial Bd., 279 Ill. ll;, Board o f  Education vs: Industrial 
Cornrn., 321 Ill. 23.) 

Likewise “the burden of proof is on the claimant to show 
by a preponderance of the evidence that there is a causative 
conneytion of the accidental injury with the disability. )’ 
(Ritt ler vs. Industrial Comrn., 351 Ill., 338 ; Xanitary District 
vs. Industrial Comm., 343 id. 236; Freemum Coal Co. vs, In- 
dustrial Cornm., 315 id. 84; Standard Oil Co. vs. Industrial 
Cornrn., 339 id. 252; Berry vs. Industrial Comm., 335 id. 374; 
Sears Roebuck a? Co. vs. Industrial Comnz., 334 id. 246.) 

Also the burden of proof is on the claimant to prove by 
a preponderance of the evidence that notice of said injury 
was given to respondent within thirty (30) days.. Giving 
notice of the accident within thirty (30) days and making 
claim for compensation within six (6) months after the acci- 
’dent are each jurisdictional, and conditions precedent to the 
right to maintain a proceeding under the Compensation Act. 
(Burke vs. Industrial Comrn., 368 id. 554; Lewis vs. Industrial 
Comm., 357. id. 309 ; Ohio Oil Co. vs. Industrial Comm:, 293 id. 
461) as provided by Section 24 of the Workmen’s Compensa- 
tion Act. 

It is the province of the Court of Claims to decide the 
case upon the evidence and all reasonable inferences that can 
be drawn therefrom, but in drawing inferences from the evi- 
dence,‘where there is no positive proof that the death or  
injury of the employee was occasioned as a result of an acci- 
dent suffered during the course of his employment, the infer- 
ences must be reasonable such as can legitimately and 
properly be drawn from the proven facts. The term “infer- 
ences,” as used in this connection, does not mean guesswork. 
There is no presumption in a case of this nature that the dis- 
ability was caused by reason of the accident. The liability of 
the respondent under the Compensation Act can not rest upon 
imagination, conjecture or surmise. (Rittler vs. Industrial 
Comrn., supra; Byram vs. Industrial Cornm., 333 Ill. 152; I l l i  
nois Bell Telephorze Co. vs. Irzdustrial Cornm., 325 id. 102; 
City  of Rochelle vs. Iszdustrial Comm., 332 id. 386.) 

It is just as reasonable to  infer that the injury of July 20, 
1935, caused all the disability complained of as to infer that 
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the blow to the face on March 20, 1940, increased o r  caused 
the disability. 

The liability of the respondent cannot be rested upon a 
choice between two views equally compatible with the evi- 
dence. (Rittler vs. Industrial Comm., supra; Green vs. Indus- 
trial Comm., 324 id. 504.) 

It is well settled in this State that when an accidental in- 
jury, which arises out of, and in the course of the employment, 
aggravates a pre-existing disease or  causes it to  flare up so 
that disability results the employer is liable, f o r  such dis- 
ability. (Angerstein’s “Workmen’s Compensation Act.”, 
Section 52; Peoria Terminal Co. vs. Imdustrial Bd., 279 Ill. 
352; Rockford Hotel Co. vs. Ifidustrial Comrn., 300 id. 87; 
Carson Payson Co. vs. Industrial Comnz., 340 id. 632; Ervin 
vs. Industrial Comm., 364 Ill. 62.) 

I n  the instant case claimant was examined on March 20, 
1940, and his injury was diagnosed as slight, by Dr. Klein. 
This was not such an injury that would aggravate a pre- 
existing disease, and claimant does not come within the cases 
above cited. Likewise he makes no claim here that the attack 
of March 20, 1940, accelerated o r  aggravated a pre-existing 
disease. 

Under the facts in this case the court holds that claimant 
did not give notice of an injury to his back or legs within 
thirty (30) days as provided in Section 24 of the Workmen’s 
Compensation Act, and further that the blow to his head could 
not have caused the disability he attempts to  prove. We’ 
further hold that the disability, now complained of existed 
prior to the assault of March 20, 1940, and therefore was not 
caused by reason of the later assault. To believe otherwise 
the court would be compelled t o  indulge,in imagination, con- 
jecture, and surmise. That the claim heretofore filed and 
award granted to him in re : Louis C. Chiara vs. State of Illi- 
nois, 10 C. C. R., Page 387, for disability to his legs was adju- 
dicated at  that time, and must now be considered res 
adjudica tefor  these reasons an award must be denied. 
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(No. 3467-Claimant awarded $101.75.) 

ROBERT FROHOCH, Claimant, ws. STA4TE OF ILLINOIS, Respondent. 
Opinion filed January 13, 1942. 

Rehearzng denied June  15, 1942. 

JOSEPH IV. KOUCHY, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION ACT-temporary partial loss of zise of finger- 
w h e n  award f o r  compensataon under i s  justified. Where employee of State 
sustains accidental injuries, arising out of, and i n  the course of his employ- 
ment, while engaged in extra-hazardous enterprise, resulting in  temporary 
partial loss of use of finger, a n  award may be made for compensation there- 
for, in  accordance with the provisions of the Act, upon compliance by em- 
ployee with the terms thereof and proper proof. of claim for same. 

justified where permanencu o f  condition not shown t o  exist at tzme of hear- 
ing. To justify an award for permanent partial loss of use of finger, i t  must 
be shown that  such condition is permanent at time of hearing, not that  it 
might or will be-in the future, and where the evidence is insufficient to  prove 
that such condition exists at such time, no award may be made therefor. 

- 

SaMn+-claam f o r  permanent partaal loss of use of finger-award not  . 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

This is a claim for compensation which comes before the 
Court on the complaint, transcript and abstract of testimony, 
and the respective briefs and arguments of the parties. 

’ Robert Frohock, employed as an attendant in the Chicago 
State Hospital complains that on February 29, A. D. 1940, 
while in the course of his employment as an attendant he was 
attacked by a patient sustaining injuries to his right hand. 
He seeks an award-therefor for twenty-five per cent loss of 
use of the right hand totaling Four Hundred Thirty-six and 
9OJlOO ($436.90) Dollars. 

It1 is agreed that claimant received a salary of Sixty- 
three ($63.00) Dollars per month and maintenance, valued a t  
Eighteen ($18.00) Dollars per month. The claimant testified 
on direct examination that about ten o’clock A. M. on Febru- 
ary 29, 1940, while doing the routine work in his ward, that it 
became necessary to move a patient from a position where 
he always sat, so the ward could be cleaned. That in doing 
this the patient became violent and attacked the claimant and 
that in attempting to hold the patient’s wrists and hands they 
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both fell to the’floor, sliding across the floor into a heavy oak 
bench leg, and claimant’s fist struck the bench leg, fracturing 
the fourth metacarpal, and otherwise injuring his right hand. 

Claimant notified his supervisor immediately, and also 
the ward physician, Dr. Griffin, who ordered an x-ray im- 
mediately, and claimant’s hand was bandaged and he con- 
tinued to work, losing no time TGhatever, and received his full 
salary and maintenance. . The bandage remained on his hand about five weeks. On 
March 9, 1940, he filed his complaint in this court. The testi- 
mony in this case was taken in Chicago on May 8, 1940. Dr. 
Albert C. Field appeared in behalf of claimant and testified 
that there was a fracture of the fourth metacarpal proximal 
third of the right hand and that the fractural line was fairly 
well healed. He testified over objection, in his opinion, there 
was a loss of thirty (30) per cent of claimant’s right hand, 
and that such loss was permanent. 

Dr. Louis Olsman, a staff physician of the Chicago State 
Hospital, was called by the respondent and testified that his 
physical examination of the claimant indicated pain, tender- 
ness, swelling at points of localized tenderness in the proxi- 
mal end. of the fourth metacarpal bone of claimant7s right 
hand and tha.t x-rays revealed a fracture of the fourth meta- 
carpal bone of said right hand and that no displacement 
existed. He testified that, in his opinion, the loss of use of the 
right hand was about twenty (20) per cent. There was a 
gurther hearing of this case pursuant to agreement of attor- 
neys representing both parties on March 19, 1941. Dr. Louis 
Olsman was again called as a witness on behalf of respondent. 
He testified that he examined claimant on March 14, 1941, and 
found that the hand showed a depression of the fourth knuckle 
of the right hand. The patient had some loss in use of the 
fourth finger of the right hand. An x-ray picture was taken 
of the hand on the same day, revealed the fragments to  be ih 
good position with a callous formation at  both ends of the 
fracture. He further stated that his examination revealed 
that the motion of the hand had improved, but as far as the 
deformity of the fourth knuckle there was no change, that the 
improvement was limited. That, in his opinion now, the loss 
of use of his right hand was between ten (10) per cent and 
twenty (20) per cent. 

- 3 
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The record establishes that the claimant and the re- 
spondent, were on February 29, 1940, operating under the 
provisions of the Workmen’s Compensation Act. That on 
the day last above mentioned said claimant sustained acci- 
dental injury which arose out of and in the course of the 
employment; that notice of said accident was given said 
respondent and claim for compensation thereof was filed with- 
in the time required under the provisions of said Act. 

That the earnings of the claimant during the year, next 
preceding the injury, were Nine Hundred Seventy-two 
($972.00) Dollars, included herein is the gum of Eighteen 
($18.00) Dollars per month maintenance, and that the average- 
weekly wage was Eighteen and 50/100 ($18.50) Dollars, and 
that his compensation rate was Nine and 25/lOO ($9.25) Dol- 
lars. 

. That the necessary first aid, medical, surgical and hos- 
pital services had been provided by the respondent herein. 
The court finds that the disabling condition is in the fourth 
finger and is temporary, and had not yet reached a permanent 
condition up to the date of the hearing. The following award 
is no bar to a further hearing, and determination of a further 
amount of compensation for permanent disability, but is con- 
clusive as to all other questions. 

The court finds that claimant is entitled to have and 
receive from the respondent the sum of Nine and 25/lOO 
($9.25) Dollars per week for a period of ten (10) weeks, rep- 
resenting fifty (50) per cent loss of use of the fourth (4) 
finger, commonly called the little finger, as provided in Para- 
graph (e) of Section ( 8 ) ,  and Paragraph (b) of Section (19) 
of the Workmen’s Compensation Act, and the further sum of 
Nine and 25/100 ($9.25) Dollars as provided in Paragraph 
(1) of Section (8) of said Act, as amended, for the reason the 
injury sustained occurred subsequent to July 1, 1939. 

That claimant is now entitled to have and receive from 
the respondent the sum of One Hundred One and 75/100 
($101.75) Dollars. That all of said compensation has accrued 
and is now payable in a lump sum. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
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Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided for in such Act. 

(No. 3597-Claim denied.) 

ETTA MANDELL, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion pled January 18, 1942. 

!Rehearing denieq Narch 11, 1942. 

ROY A. PTACIN, fo r  claimant. 
I 

GEORGE F. BARRETT, Attorney General; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION AcT-cZaim for permanent partial loss of  use  
of leg-failure of medioal testimony to show loss due to  injury- bars award. 
Where the evidence shows that claimant was afflicted with an arthritic con- 
dition, which existed prior to injury for which compensation is sought, al- 
leged to have resulted in permanent partial loss of use of leg, and the 
medical testimony shows that ,alleged disability, could and might be a result 
of such previous arthritic condition, as well as injury, no award for com- 
pensation is justified. 

SAME-burden of proof in claims u n d e r i s  olt ctaimant. The burden of 
proof is on claimant in claims under Workmen’s Compensation Act to estab- 
lish every disputed question of fact as to the right t o  compensation, by a 
preponderance or greater weight of the competent evidence, and no award 
can be based upon speculation, surmise, conjecture, or upon a choice between 
two views, equally compatible with the evidence. 

ECKERT, J. 
The claimant, Etta Mandell, is employed as an attendant 

at  the Chicago State Hospital, a public institution, owned and 
operated by the State of Illinois, under the direction of the 
Department of Public Welfare. The hospital operates a 
power house, producing.its own steam f o r  heating, and gen- 
erating electricity for lighting, has an electrical system carry- 
ing power and operating signals, owns and operates an 
electric sewing-machine, an electric saw, an automobile and 
three trucks, and also owns and operates with electricity cer- 
tain elevators in one of the buildings forming a part of the 
institution. On February 23, 1941, while cleaning up after 
the feeding of patients a t  the institution, claimant slipped on 
some butter which had fallen-to the floor and sustained an 
injury to her left leg and knee. She was furnished n-ecessary 



first aid and medical treatment by the respondent, and con- 
tinued her work. 

The day after the accident, claimant complained of severe 
pain, and was admitted to_employees’ hospital where she re- 
mained until March 21st, 1941. Medical and hospital services 
were furnished by the respondent, and claimant was given 
light and diathermy treatment. She also received her regular 
pay while she was so incapacitated. Following her discharge 
from the hospital, she went to California to  visit her sister. 
Her earnings a t  the time of the accident were $63.00 per 
month and maintenance in the amount of $18.00 per month. 
Her average annual earnings f o r  the year preceding the acci- 
dent were $972.00, and her average meekly wage was $18.69. 
She was then fifty-two years of age, married, but had no chil- 
dren under sixteen years of age. No claim is made for 
medical or hospital services, nor f o r  temporary total o r  
partial -disability, but claimant asks for an award in the 
amount of $488.30 for a twenty-five per cent loss of use of her 
left leg. Notice of the accident and claim for compensation 
were made within the time provided by the Workmen’s Com- 
pensation Act. 

Claimant testified that as a result of the accident her leg 
swells up and “clicks”; that she has a great deal of pain 
when she is on her feet f o r  any length of time; that she can- 
not walk without a limp, a.nd that she cannot bend her knee 

Dr. Albert C. Field, a witness called on behalf of the 
claimant, testified that he examined Mrs. Mandell on April 
17th, 1941, making a comparative exa.mination of both her 
lower extremities, and of both her knees. He testified that 
the right knee measured eighteen and one-half inches and the 
lef t  knee nineteen inches ; that on active motion her right knee 
could be flexed t o  within five inches .of the buttocks, and the 
left knee to within fourteen and one-half inches; that there 
was some swelling of the left calf, about three-fourths of an 
inch enlargement ; that the capsule was somewhat thickened ; 
that there was no fluid in the joint; that the patella was sliFht- 
ly restricted, and that there was crepitation on manipulation. 
He also testified that he took an x-ray of her left knee which 
disclosed an irregularity at the superior border of the attach- 
ment of the quadriceps femination muscle. In  the opinion of 
Dr. Field, Mrs. Mandell was then suffering from a thirty-five 

. 

e backward o r  forward. 



51 

per cent disability of her left leg; on cross examination he 
stated this might be caused by an arthritic condition as well 
as by the injury. He also testified that from the x-ray he 
found some slight lipping of the joint suggestive of an arthri- 
tic condition. 

Dr. Louis Olsman, called on behalf of the respondentr 
testified that an x-ray, taken on the second morning following 
the accident, showed no evidence of fracture, but showed a 
little roughening of the articular surface, indicating rheumatic 
arthritis. From the injury revealed by an x-ray taken-at the 
time of the hearing, Dr. Olsman stated that there was a 
permanent disability amounting to  approximately ten per 
cent. 

Following the testimony of Dr. Field and Dr. Olsman, a 
further examination of the patient was made by the t ~ 7 0  doc- 
tors jointly, at the conclusion of which Dr. Olsman testified, 
“I boosted my ante and we lowered his. We will settle for 
twenty-five. ’) 

Under Section 3 of the Workmen’s Compensation Act, 
the provisions of that Act apply automatically to the State 
when it is engaged in any of the enterprises therein enu- 
merated and which are declared to  be extra-hazardous. From 
the testimony in this case, it appears that the State, in the 
operation of the Chicago State, Hospital, is engaged in such 
an extra-hazardous enterprise. Miele vs. State of Illimois, 9 
C. C. R. 170; Lynch vs. State of Illinois, 9 C. C. R. 290. The 
enterprise being extra-hazardous, all employees of the insti- 
tution come within the provisions of the Act irrespective of 
whether o r  not they themselves are directly exposed t o  the 
hazard. Ascher Bros. vs. Industrial Commissiosz, 311 Ill. 258 ; 
Ill2nois P~blidhing Company vs. Industrial Commission, 299 
Ill. 189. At. the time of the injury in question, it is apparent 
that the claimant and respondent were operating under the 
provisions of the Workmen’s Compensation Act, and that the 
injury arose out of and in the course of employment. 

The claimant, however, has the burden of proving the 
causal connection between the accident and the condition or  
incapacity which constitutes her claim fo r  compensation. 
Saqzitary District vs. Ifidustrial Coenmissio.n, 343 Ill. 236 ; 
Sears, Roebuck 02 Company vs. Industrial Commissioiz, 334 
111. 246. Liability cannot rest upon imagination, speculation 
or conjecture, but must be based upon facts established by a 
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preponderance of the evidence. Spriizgfield District Coal 
Company vs. Imhstrial  Cornnzissiom, 303 Ill. 528. It cannot 
rest upon a choice between two views equally compatible with 
the evidence. Rittler vs. ladustrial Commission, 351 Ill. 338 ; 
Car-so!tg-Paysofi Compalzy vs. Industrial Cornrnissio*, 340 Ill. 
632. 

The medical testimony in this case shows that both doc- 
tors were unable t o  determine whether or  not the claimant’s 
alleged disability is a result of the injury o r  is caused by an 
arthritic condition which existed prior to  the injury. I n  the 
report made by the managing officer of the Chicago State 
Hospital on October 8th, 1941, it was stated that the x-ray 
taken at the time of the accident revealed no fracture but did 
show evidence of an old arthritic condition ; that claimant was 
hospitalized f o r  thirty days because of her persistent com- 
plaint of pain although there was no evidence of such an in- 
jury as to account for the patient’s symptoms. Dr. Olsman 
also stated that the x-ray, taken at the time of the accident, 
showed no evidence of fracture, but did indicate rheumatic 
arthritis. Dr. Field, claimant’s own witness, stated that the 

I alleged disability might be caused by an arthritic condition as 
well as by the injury, and that an x-ray taken in April, 1941, 
was suggestive of an arthritic condition. A month after the 
accident, claimant was sufficiently recovered to  make a trip 
to California; upon her return, she resumed her former 
position. 

It appears from the evidence that claimant has not sus- 
tained her burden of proving the causal connection between 
the accident and her alleged incapacity; that any liability in 
this case would be based, not upon the facts, but upon conjec- 
ture; that there are two views equally compatible: (1) that 
claimant’s disa.bility is a result of the injury; (2). that claim- 
ant’s disability is a result of a prior arthritic condition. 

An award must therefore be denied. 

(No. 3637-Claimant awarded $4,832.90.) 

MARY CATHERINE NEWMAN, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion. filed January 13, 1942. 

CLAIMANT, pro se. 



GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

WORKMEN'S COMPENSATION ACT-Highway Maintenamce Policeman within 
provisions of- when award m a y  be made for death of  under. ,Where High- 
way Maintenance Policeman, sustains accidental injuries, arising out of, and 
in the course of his employment, resulting i n  his death, a n  award for com- 
pensation therefor may be made to those legally entitled thereto, in accord- 
ance with the provisions of the Act, upon compliance with the requirements 
thereof and proper proof of claim therefor. 

FISHER, J. 
On August 20, 1941, Ralph Newman, a police officer in 

the employ of the Division of State Police, Department of 
Public Safety, State of Illinois, District No. 13, with head- 
quarters at DuQuoin, Illinois, while in the course of his em- 
ployment was riding a motorcycle of the Division of State 
Police on Route 14 through the Village of Buckner, Illinois, 
which at about 11:30 A. M. collided with an automobile being 
driven by Edward Russell of Buckner, as a result of which 
collision the said Ralph Newman died on the same day. De- 
ceased was being paid by the Division at the rate of One Hun- 
dred Seventy-five Dollars ($175.00) per month f o r  his 
services, and was first employed by the Division of Highways, 
Bureau of Police, on October 20, 1937, as a State Highway 
Maintenance Police Officer and was continuously so employed 
until the time of his death having been previously transferred 
with the Police organization to  the Department of Public 
Safety, Division of Police, on July 1, 1941. Deceased is sur- 
vived by his widow, Mary Catherine Newman, claimant here- 
in, and one child, Marilyn Sue Newman, six years of age. 

This claim comes before the court on the claim of Mary 
Catherine Newman, pro se; the report of the Division of 
Highways, by M. K. Lingle, Engineer of Claims, and the 
stipulation of the claimant and respondent that the report of 
the Division of Highways shall constitute the record in this 
case. 

There is no disagreement as to the facts and no question 
arises as to the jurisdiction of the court or  other jurisdic- 
tional matters. 

This court has held in a large number of cases that an 
employee of the respondent engaged as a highway main- 
tenance patrolman or police officer is such an employee of 
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the State as is entitled to the benefits of the Illinois Work- 
men's Compensation Act. 

Church, et al vs. State, 7 C. C. R. 256. 
Lzghtlzer vs. State, 8 C. C. R. 354. 
Ferguson vs. State, 8 C. C. R. 589. 

It appears from the stipulated facts herein that the de- 
ceased had been paid One Hundred Seventy-five Dollars 
($175.00) as payment for his services for the month o f  Au- 
gust, 1941, and that this payment represents an overpayment 
of Sixty-two Dollars and Ten Cents ($62.10). 

From the agreed facts of this case and the law pertain- 
ing to such facts, claimant is entitled to  the benefits of the 
Illinois Workmen's Compensation Act. 

Deceased had been paid for more than one year prior to 
the date of his death at  the rate of One Hundred Seventy-five 
Dollars ($175.00) per month, or Twenty-one Hundred Dollars 
($2,100.00) per year. Claimant is therefore entitled to an 
award of Four' Thousand Dollars ($4,000.00) as his widow, 
(See. 7A Workmen's Compensation Act), Four Hundred Ffty 
Dollars ($450.00) additional for one child under sixteen years 
of age (Section 7, Par. 3, Workmen's Compensation' Act) and 
ten per cent (10%) of the total of Four Thousand Four Hun- 
dred Fifty Dollars ($4,450.00) o r  Four Hundred Forty-five 
Dollars ($445.00) (Chap. 48, See. 144, Illinois Revised Stat- 
utes, 1941), making a total of Four Thousand Eight Hundred 
Ninety-five Dollars ($4,895.00), from which must be deducted 
the sum of Sixty-two Dollars and Ten Cents ($62.10) over- 
payment of salary to deceased, and such deduction applied on 
the first payments due under the award. 

An award is therefore hereby entered in favor of Mary 
Catherine Newman, claimant herein, f o r  the sum of Four 
Thousand Eight Hundred Thirty-two Dollars and Ninety 
Cents ($4,832.90) payable as follows, to-wit : 

The sum of Two Hundred Eighty-four Dollars and 
.Forty Cents ($284.40) compensation f o r  a period of twenty- 
one weeks, after deducting said overpayment of Sixty-two 
Dollars and Ten Cents ($62.10), accrued l,o January 13, 1942, 
is payable forthwith. 

(2) The balance of said award, to-wit : Four Thousand 
Five Hundred Forty-eight Dollars and Fifty Cents ($4,548.- 
50) is payable in two hundred seventy-five weekly install- 
ments of Sixteen Dollars and Fifty Cents ($16.50) each, 

(1) 

' 
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(No. 3576-Claimant awarded $1,139.82.) 

HULDA PENNINGER, ALSO KNOVN AS HULDA NEATHAMER, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opanaon filed January IS, 1942. 

JOSEPH W. KOUCKY, for claimant. 

GEORGE E’. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, f o r  respondent. 

WORKMEN’S conwmsmioiv ACT - attendant at Chicago State Hospital 
w i th in  provisions of-when award may  be made under f o r  temporary total 
dasability and permanent partial loss of use of  hand. Where attendant a t  
Chicago State Hospital sustains accidental injuries, arising out of, and in the 
course of her employment, resulting in temporary total disability and 
permanent partial loss of use of hand, an award may be made for compensa- 
tion therefor, in accordance with the provisions of the Act, upon compliance 
by said employee with the terms thereof, and proper proof of claim for 
same. 

- ECKERT, J. 
On December 2nd, 1940, the’ claimant, Hulda Penninger, 

also known as Hulda Neathamer, was employed as an attend- 
ant at the Chicago State Hospital, a public institution, owned 
and operated by the State of Illinois under the direction of 
the Department of Public Welfare. The hospital operates 
motor-driven vehicles such as laundry trucks and food trucks, 
and contains and operates motor-driven machinery such as 
mangles and washing machines. While going to the schedule 
board of the institution to ascertain her assignment f o r  the 
day, claimant tripped, fell, and injured her left wrist. She 
was furnished necessary first aid by the respondent, and 
thereafter elected t o  employ her own physician. 

commencing January 20, 1942, and one final installment of 
Eleven Dollars ($11.00). 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof, ,’ approved June 30, 1941, and 
being by the terms of such an Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 
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Claimant was totally disabled for a period of twelve 
weeks, from the date of the accident until March 3rd, 1941, 
but she received one month’s pay while so incapacitated. Her 
earnings at the time of the accident were $68.25 per month, 
her average annual earnings for the year preceding said acci- 
dent were $819.00, and her average weekly wage was $15.75. 
Notice of the accident and claim for compensation were made 
within the time provided by the Workmen’s Compensation 
Act. 

Claimant testified that as a result of the accident she can- 
not turn over her arm and left hand, cannot bend back her 
hand and arm, and cannot close her fingers. Dr. Albert C. 
Field, a witness called on behaIf of the claimant, testified that 
there is a deviation of the band in claimant’s forearm due to  
shortening of the radius, a backward displacement of the 
lower fragment, and an anterior displacement of the upper 
fragment; that on passive motion there is about fifteen de- 
grees of flexion, a limitation of about eighty-five degrees ; that 
her hand is held in a deformed semi-flexed position, about 
fifteen or  twenty degrees less than the normal range ; that the 
extension is practically nil ; that there is about eighty-five per 
cent normal length of motion on eversion and inversion ; and 
that there is some atrophy of the thenal and hypothenal 
eminence. Dr. Field further stated that the claimant’s con- 
dition is permanent, and that in his opinion she has an eighty- 
five per cent loss of use of her hand. 

Dr. Louis Olsman, called on behalf of the respondent, 
testified that claimant’s deformity was permanent, and stated 
that he agreed with the testimony of Dr. Field as to the total 
amount of disability and loss of function within ten per cent 
either way. 

Under Section 3 of the Workmen’s Compensation Act, 
the provisions of that Act apply automatically to the State 
when it is engaged in any of the enterprises therein enu- 
merated, and which are declared to be extra-hazardous. From 
the testimony in this case, it appears that the State, in the 
operation of the Chicago State Hospital, is engaged in such 
an extra-hazardous enterprise. Miele vs. S ta te  of Illilzois, 
9 C. C. R. 170; Lynch vs. State of Illimois, 9 C. C. R. 290. The 
enterprise being extra-hazardous, all employees of the insti- 
tution come within the provisions of the Act, irrespective of 
whether or not they themselves are directly exposed to the 
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hazard. Ascher Bros. vs. Irzdustrial Commission, 311 Ill. 258 ; 
Illinois Publishing Compamy vs. Industrial Commissiom, 299 
Ill. 189. At the time of the injury in question, the claimant 
and respondent were operating under the provisions of the 
Workmen’s Compensation Act of this State. 

The court, therefore, upon a consideration of the entire 
record, finds that the claimant, having suffered an accidental 
injury which arose out of and in the course of her employ- 
ment, is entitled to  have and receive from the respondent the 
following sums, to-wit : 

(1) $8.66 per week for twelve weeks, that being the 
period of temporary total disability, or  the sum of $103.92. 

(2) The further sum of $8.66 per week f o r  1271/2 weeks, 
to-wit: $1,104.15 f o r  the permanent loss of seventy-five per 
cent of the use of her left hand. 

O r  total compensation in the amount of $1,208.07, 
from which must be deducted the sum of $68.25, heretofore 
paid to the claimant, leaving a balance of $1,139.82. 

Award is therefore entered in favor of the claimant for 
the said sum of $1,139.82, payable as follows, to-wit: 

(1) The sum of $502.28, compensation for  a period of 
fifty-eight weeks accrued to  January 13, 1942, is payable 
forthwith. 

(2) The balance of said award, to-wit: the sum of 
$637.54 is payable in seventy-three weekly installments of 
$8.66 each, commencing January 20, 1942, and one final in- 
stallment of $5.36. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided f o r  in such Act. 

(3) 

--. 

(No. 3562-Claimant awarded $84.60.) 

MARTIN BIANCO, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion. Fled February 10, 194% 

PAUL D. PERONA, fo r  claimant. 
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GEORGE F. BARRETT, Attorney General; BEN F. RAILS- 

WORKMEN’S CONPENSATION , ACT-Whew uward may be naade under, fo r  
permanent purtzal loss of use of finger. Where employee of State sustains 
accidental injuries, arising out of, and in the course of his employment, while 
engaged in extra-hazardous employment, resulting in permanent partial loss 
of use of finger, an award may be made for compensation therefor, in  accord- 
ance with the provisions of the Act, upon compliance by employee with the 
terms thereof and proper probf of claim for same. 

BACK, Assistant Attorney General, for  respondent. ‘ 

ECKEET, J. 

On August Sth, 1940, the claimant, Martin Bianco, was 
employed by the Department of Public Works and Buildings 
in the Division of Highways on State Route No. 89 about one 
mile north of McNabb in Putnam County, Illinois. He was 
assisting in patching concrete pavement and while lifting a 
sack of cement to pour it into a measuring box, injured the 
fourth finger of his left hand. Claimant continued to work 
during the remainder of the day and that evening was sent by 
his foreman to  Dr. Perry Hartman, Jr., in Granville, Illinois. 
The doctor found a dislocation of the distal phalanx of the 
fourth finger of the left hand and splinted the finger. Subse- 
quently x-ray pictures were taken and thereafter a minor 
operation was performed upon the finger. Treatment was 
continued until September lst, 1940. Claimant lost no time 
from his work. 

-The accident occurred the first day claimant was em- 
ployed by the Department of Public Works and Buildings 
and 110 compensation of any kind has been paid to him. The 
Division of Highways, however, has paid on account of the 
injury $17.50 to  the Hartman Clinic at  Granville, and $3.00 
to St. Margaret Hospital a t  Spring Valley f o r  x-rays. At the 
time of the accident, claimant was employed at  the rate of 
50c per hour. He had no children under 16 years of age. 
Employees engaged in the same capacity and at tGe same rate 
as claimant are employed by the Division of Highways less 
than 200 days a year and such employees normally work 8 
hours per day. 

From the record in this case, which consists of the com- 
plaint, the testimony of Dr. Hartman and of the claimant, 
the report of the Division of Highways, the brief of the 
respondent and claimant’s reply thereto, it appears that a t  
the time of the injury in question the claimant and respondent 
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were operating under the provisions of the Workmen’s Com- 
pensation Act of this State, and notice of the accident and 
claim for compensation were made within the time provided 
by said Act. Furthermore, the action arose out of and in the 
course of the employment. It does not appear, however, that 
claimant is entitled to any award on account of temporary 
tot a1 disability. 

It also appears from the record that claimant has suf- 
fered the permanent loss of the use of the distal phalanx of 
the fourth finger. At the rate of 50c per hour, 8 hours per 
day, compensation should be determined on the basis of 200 
days at $4.00 per day or  an annual wage of $800.00. This in 
turn equals an average weekly wage of $15.38. Under the 
provisions of the Workmen% Compensation Act, claimant is 
entitled for the permanent loss of the use of the distal pha- 
lanx, 50% of this average weekly wage f o r  a period of 10 
weeks, o r  $76.90. Since the accident occurred after July 1, 
1939, the amount of compensation must be increased lo%,  
making a total sum of $84.60. 

Award is therefore entered in favor of the claimant for 
the said sum of $84.60, all of which has accrued and is payable 
forthwith. 

This award being subject to  the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay  Compensa- 
tion Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30th, 1941, 
and being by the terms of such Act, subject to the approval 
of the Governor, is hereby, if and when approval is given, 
made payable from the appropriation from the General Reve- 
nue Fund in the manner provided for in such Act. 

(No. 3360-Claimant awarded $4,000.00.) 

PRISCILLA BOWERS, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion. filed February 10, 1942. 

LAWRENCE A. GLENN, for  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when award may be made fo r  death of 
employee under. Where employee of State sustains accidental injuries, aris- 
ing out of, and i n  the course of his employment, while engaged in extra- 

\ 
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hazardous employment, resulting in his death, an award may be made for 
compensation therefor, to those legally entitled, in accordance with the pro- 
visions of the Act, upon compliance with the requirements thereof, and proper 
proof of claim. 

FISHER, J. 
This claim was filed February 8,1939, for Four Thousand 

Dollars ($4,000.00). Frank Bowers, the deceased husband of 
claimant, was employed as a fireman at the Southern Illinois 
Normal University and on November 10, 1938, while engaged 
in his usual duties as a fireman in the boiler room of said 
institution was cleaning a steam driven feed pump when the 
index finger of his right hand was caught between the arm 
and piston of the pump, and said finger was completely 
severed between the nail and first joint. Subsequent thereto, 
on December 11, 1938, he died from an alleged embolism as 
a result of the said injury. The complaint alleges that the 
deceased had worked for thirty-three years prior to the date 
of his accident as a fireman in the said Southern Illinois Nor- 
mal University, that a t  the time of his death he left him sur- 
viving his widow, Priscilla Bowers, claimant, who was fully 
dependent upon him for support. 

The medical and surgical treatments were furnished and 
paid for by the employer, except the sum of Thirteen and 
65/100 Dollars ($13.65) advanced by Dr. Fred S. Etherton for 
anti-tetanus serum. 

The record in this case consists of claimant’s complaint, 
amended complaint, the report of the Department of Regis- 
tration and Education signed by Roscoe Pulliam, President 
of Southern Illinois Normal University, transcript of the evi- 
dence, a motion on behalf of the claimant to omit claimant’s 
Exhibit 2 as part  of the record, the abstract of the evidence 
and the respective statements, briefs and arguments of the 

The accident in this case occurred on November 10, 1938, 
the respondent had knowledge of the accident on the day on 
which it occurred, claimant’s husband died on December 11, 
1938, and this claim was filed on February 8, 1939. I t  would 
therefore appear that all the jurisdictional requirements of 
Section 24 of the Workmen’s Compensation Act were com- 
plied with in this claim. 

A number of decisions of the Court of Claims are cited in 
the respondent’s brief showing the various occupations and 

% parties hereto. 
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employments of persons working for  the State and injured 
while in such employment to whom, o r  to whose dependents an 
award has been allowed. It would appear that among the 
cases cited there are several of such similarity t? the occupa- 
tion of the claimant’s deceased husband as to be controlling 
in the present claim. 

,The courts of a number of states, including the Supreme 
Court of Illinois, have decided that circumstantial evidence is 
sufficient as to  the occurrence of an accident. It appears that 
the claimant’s deceased husband’s injury arose during the 
course of his employment, that is during his-normal working 
hours and at his place of employment. Whether o r  not it 
arose out of his employment is a question which must also be 
decided favorably to claimant before an award can be made. 
The deceased, Frank Bowers, made a statement to his fellow 
employee, Samuel Stokes, immediately after accident calling 
attention to his injury which, under the conditions made, is a 
part of the res gestae. The record also contains the testi- 
mony of the deceased’s fellow fireman, Samuel Stokes, and 
the testimony of the deceased’s superior, the engineer, F. A. 
Burke, regarding the circumstances of Frank Bowers’ acci- 
dent. From all the evidence this court is of the opinion that 
the accident arose out of the deceased’s employment, and we 
so find. 

The other question which this court must determine is 
.whether Frank Bowers’ death was the result of the accidental 
injury suffered by him on November 10, 1938. 

It is contended that Frank Bowers died as the result of 
an embolism, and there are included in the respondent’s brief 
several quotations from medical books as to embolism. It 
appears that an embolism may be composed of ”a minute 
particle of fat, clotted blood, an air bubble, or a foreign sub- 
stance in the blood stream. It further appears that a fat 
embolism occurs most frequently where there has been a frac- 
ture of a bone and the fat from the marrow of the bone gets 
into the blood stream, either because of the trauma and the 
injury to the bone or the manipulation of the attending phy- 
sician in restoring the parts of the bone to their proper posi- 
tion. It also appears that an embolism composed of clotted 
blood, or  even other substances which may be in the blood . 
stream although foreign to it may result either from an open- 
ing in the tissues with the resulting coagulation of the blood 
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or the entrance therein of some foreign substance including 
air, or that such a coagulated blood particle which constitutes 
the embolus may be part of a thrombus, which is a clot within 
the arteries or  veins, or  even occasionally the heart itself. 
Such latter embolus results when a part of the thrombus is 
separated from the fixed and parent body and becomes a mov- 
able clot travelling throughout the blood stream until such 
time as it reaches a place in the artery carrying such blood 
stream which is too narrow to  permit the passage of such 
embolus, when a stoppage results and a physical disability, 
sometimes even death, follows. It appears, therefore, that an 
embolus may result from a fracture of a bone, even though the 
fracture is not of the compound type and no part  of the bone 
protrudes through the surrounding tissues. It also appears 
that an embolus may be formed where there is no fracture but 

-where, because of external lacerations there was a clotting of 
the blood, and likewise where an operative procedure is neces- 
sary and' as a part thereof certain parts have been severed. 
I n  the latter case in the healing process blood clots are formed 
and if these get into the circulatory system as such, rather 
than as being reabsorbed into the blood stream, disaster re- 
sults. 

However, it also appears that embolism needs neither a 
fracture nor an incision, nor trauma, so that blood collects as ' 

in the case of a black eye, but may be merely a particle that 
is broken off from a thrombus which is an unnatural growth. 

The question in this case to be decided by the court is 
whether o r  not Frank Bowers actually died as a result of an 
embolus, and if so, whether such embolus was a result of the 
fracture and traumatic amputation which he suffered, or 
whether such death causing embolus was merely one of a 
series, others of which he had suffered on November 27th and 
December 9th, and all of which came from the same parent 
thrombus. 

Had an autopsy o r  post mortem examination been per- 
formed in this case, this question undoubtedly would have 
been definitely determined, but as this was not done this court 
must arrive at its conclusion from the evidence before it and 
the reasonable inferences that can be drawn therefrom. The 
law is well settled that the liability of the respondent cannot 
be rested upon a choice between two views equally compatible 
with the evidence. The deceased was attended by Drs. M. 

' 
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and Fred S. Etherton. They both testified that the deceased 
was a man of good health and cheerful disposition, that they 
did not know of any physical ailment he had prior to the date 
of his accident, that his death was caused by an embolus re- 
sulting from the accident he received on November loth, and 
that it was either a fat embolus or a blood embolus produced 
by his injury. 

This court is of the opinion, from the evidence, that the 
deceased, Frank Bowers, died from an embolus which had its 
inception in the traumatic amputation of the finger, and it was 
caused by the accident suffered by him on November 10,1938. 
To conclude otherwise would be to  indulge in conjecture and 
to accept inferences and suppositions not supported by the 
evidence. 

The deceased earned the sum of Fourteen Hundred Dol- 
lars ($1,400.00) a year. The court therefore finds that 
claimant is entitled to an award in the sum of Four Thousand 
Dollars ($4,000.00) , being the maximum allowed under the 
terms of the Workmen’s Compensation Act, which is payable 
at the rate of Thirteen and 46/100 Dollars ($13.46) per week 
starting from the time of Frank Bowers’ death, as follows, 
to-wit : 

(1) The sum of Two Thousand Two Hundred Thirty-four and 36/100 
Dollars ($2,234.36), which amount covers a period of one hundred sixty-six 
(166) weeks from the date of his death, December 11, 1938, to and including 
February 15, 1942, is payable forthwith; 

One Thousand Seven Hundred 
Sixty-five and 64/100 Dollars ($1,765.64), is payable in  one hundred thirty- 
one (131) weekly installments of Thirteen. and 46/100 Dollars ($13.46) each, 
commencing February 22, 1942; and one (1)  final installment of Two and 
38/100 Dollars ($2.38) ; 

- (3)- A further award is hereby allowed to Dr. Fred S. Etherton i n  the 
sum of Thirteen and 65/100 Dollars ($13.65) to reimburse him for the cost 
of anti tetanus serum which he administered to the deceased. 

This award being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such an Act, subject to  the approval of 

. the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Fund in the 

. manner proeded for in such Act. 

(2)  The balance of said award, to-wit: 
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(No. 3446-Claimant awarded $965.88.) 

MRS. NELLIE GLEASON, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Februaru 10, 1942. 

A. B. MANION; fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN'S COMPENSATION ~ c ~ - w h a n  award m a y  be made f o r  death or 
employee under. Where employee of State sustains accidental injuries, aris- 
ing out of, and in the course of his employment, while engaged in extra- 
hazardous employment, resulting in his death, an award may be made for 
compensation therefor, to those legally entitled thereto under the Act, in ac- 
cordance with the provisions thereof, upon compliance with its terms and 
proper proof of claim. 

SAam-medical and hospital services-other than furnished by Ntate- 
procured at instance of employee or dependent -when  State not liable for. 
Where it clearly appears that the State was ready, able and willing, and 
offered to provide all proper and necessary medical, surgical and hospital 
services to employee, sustaining accidental injuries, that were reasonably re- 
quired to cure or relieve him from the effects of such injuries, but that he 
and his representatives refused to accept same and elected to furnish such 
services themselves, after being advised that  State would not be liable for 
cost thereof, no award can be made for same. 

Sam&--funeral expenses of  emplvyee u n d e r - n o  uwarlE can be made for- 
where  dependent entitled t o  compensation. Where employee sustaining ac- 
cidental injuries resulting in  death, leaves dependent who is entitled to  com- 
pensation under Workmen's Compensation Act, for such death, no award for 
funeral expenses of employee can be made, there being no provision in Act 
for payment of such expenses under such circumstances. 

SAME-COS~S and expenses of  taking evidence-Rule 18 of Court of Claims 
prokibits awurd for. Rule 18 of the Court of Claims provides that a11 costs 
and expenses of taking evidence of claimant shall be borne by such claimant, 
and the costs and expenses of taking evidence on behalf of respondent shall 
be borne by respondent. 

CHIEF JUSTICE DAMRON delivered the opinion of the 

This claim was filed January 30, 1940, f o r  $3,806.15. 
Richard A. Kane was employed by the State of Illinois 

on October 20, 1938, as a recreation assistant at the St. 
Charles School for  Boys, St. Charles, Illinois. On August 2, 
1939, he received injuries from an accident while driving a 
State truck, on premises belonging to  said school. The front 
wheel of the truck struck a rut o r  became locked throwing . 
the machine out of control, it: turned over crushing him 
through the chest, which resulted in his death on August 17, 

~ 

court: 
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1939. The deceased at the time of his injuries was twenty- 
three years of age and resided in West Chicago, Illinois ; how- 
ever he lived in his quarters furnished him at the school. 

From October 20, 1938, to the date of the injury the re- 
spondent paid him, for his services, the sum of $68.25, and 
maintenance valued, by the Department of Public Welfare at 
$24.00, making a total of $92.25, monthly. 

From the complaint it appears that the said Richard A. 
Kane was single and left surviving him, his mother, the claim- 
ant, who claims she was partially dependent upon the earnings 
of the deceased a t  the time of the injuries. That he con- 
tributed approximately $30.00 per month towards her sup- 
port, and maintenance far more than a year prior t o  August 
2, 1939. She makes this claim under Section 7, Paragraph 
(C) of the Illinois Workmen’s Compensation Act, and claims 
to the extent of fifty per cent of his earnings and therefore 
asks that she be awarded one-half of four times the annual 
earnings, or the sum of $2,220.00.. 

The complaint in this case also asks for the sum of 
$1,586.15 f o r  medical, surgical, nursing, hospital fees and 
services, court reporting, and funeral expenses rendered the 
deceased, no part of which has been paid by the respondent, 
nor as yet by the claimant. 

The record in this case consists of the complaint, the 
report of W. T. Harmon, Managing Officer of the Illinois 
State Training School for Boys, to  which is attached a report 
of C. C. Johnson, who was employed at the school garage, the 
transcript of evidence introduced on behalf of the claimant, 
the abstract of the evidence and the statements, briefs, and 
arguments of the respective parties. 

The accident occurred on August 2, 1939, and death 
ensued, from the injuries, on August 17,1939. The respondent 
had knowledge of the accident on the same day it occurred. 
This claim was filed January 30, 1940. Under the cases cited 
in the brief not only did the filing of the claim constitute an 
application under Section 24 of the Workmen’s Compensation 
Act, but since the same was filed within such period it con- 
stituted a demand within the six months provided for  by this 
section of the Act. It would, therefore, appear that all the 
jurisdictional requirements of said Section 24 were complied 
with. 

- 
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I n  Tyrrell vs. State, 10 C. C. R. 369, the court decided 
that the dependents of an electrical engineer employed at  the 
St. Charles School f o r  Boys, (which is the same institution 
where claimant’s deceased son was employed), were entitled 
to compensation for his death, and that the deceased was 

’such a State employee as to be entitled to the benefits of the 
Illinois Workmen’s Compensation Act. Numerous other cases 
were cited in the briefs in which employees of the State in 
various capacities, o r  their dependents, were allowed compen- 
sation. It would seem that the decisions in these and the 
Tyrrell Case, supra, should be controlling on the question 
whether or not the deceased was such a State employee as to 
be entitled to the benefits of the Workmen’s Compensation 
Act. 

The question as to  whether or not the deceased’s injuries 
arose during the course of and out of his employment must 
be decided affirmatively by the court before an award can be 

. made. From the evidence as to the work and hours of the 
deceased, and the occasion f o r  his being at the place where 
the accident occurred, it would appear that there is little 
question that the accident occurred during the course of his 
employment. Whether or not it arose out of his employment 
is difficult to  determine in view of the decisions of the Su- 
preme Court in The Great Americam Iademrzity Go. vs. Iad. 
Comm., 367 Ill. 241 ; Puttkanamer vs. Irzd. Comm., 371 Ill. 497, 
and Olympic Commissary Co. vs. 1.126. Comm., 371 111. 164. 
Was the nature of claimant’s employment such that such an 
accident might have been contemplated by a reasonable per- 
son when entering the employment, as being incidental. to the 
employment? In  view of the large number of traffic accidents 
and the fact that the deceased had to drive a horse and wagon 
ordinarily and a truck on occasion, along a paved State high- 
way on the south side of the school grounds and a gravel 
county highway o,n the north side in connection with that 
part of his work, which was picking up and delivering laun- 
dry, it might well be considered that the accident arose out 
of the employment, and we so find. 

Only in case of dependency can an award be made under 
the Workmen’s Compensation Act, and the dependency must 
be decided by the testimony. The only evidence on depend-, 
ency in this case is that of the claimant Nellie Gleason, 
deceased’s mother, and her husband John J. Gleason. The 

~ 
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latter testified that he earned $150.00 per month and that he 
gave from this amount, $100.00 to his wife for the purpose of 
the family living expenses such as water, lights, gas bill, and 
groceries. The claimant testified she did not know the 
amount of the rent, because Mr. Gleason paid it. She also 
testified she did not know the amount of Mr. Gleason’s salary, 
and that Richard KanG, her deceased son, paid her approxi; 
mately $30.00 per month f o r  the family living expenses. So ~ 

it would seem that at the time of the employee’s death the 
family income for the support of the three members at home 
totaled $180.00, and of that amount the deceased contributed 
one-sixth of the total. Richard Kane thus contributed only 
one-sixth of the support of his mother. OneLsixth of four 
times the annual earnings or salary of Richard Kane, would 
be four times $1,107.00, which equals $4,428.00, divided by six 
equals $738.00, but since this is less than the minimum of 
$1,000.00 the award must be based on such minimum. From 
this must be deducted the sum of $34.12 which was paid to the 
deceased for non-productive work leaving a net of $965.88, 
payable at the rate of $10.64 per week, which is the compensa- 
tion rate of said deceased employee. (Sectiorz 7, Paragraph 
( C )  o f  Workmen’s  Compemat ion Act.) 

This claimant has asked the State to pay the items repre- 
sented by Exhibits No. 1 to  No. 5 inclusive, as follows, to Dr. 
G. A. McGuinness, 308 East Washington Street, West Chi- 
cago, Illinois, $330.00 for  medical and surgical services; St. 
Joseph Mercy Hospital, 421 North LaSalle Street, Aurora, 
$263.65; Vernon L. Evans, M. D., 33 South Island Avenue, 
Aurora, Illinois, $125.00 ; Helen Connors, Aurora, Illinois, 
Nursing, $90.00 ; Dorothy Burnham, Aurora, Illinois, nursing, 
$90.00 ; Charles E. Norris and Son Funeral’ Directors, 112 
Main Street, Chicago, Illinois, $612.50; George F. Fitzgerald, 
160 North LaSalle Street, Chicago, fo r  reporting and tran- 
script of the evidence in this case, $75.00, making a total of 
$1,586.15. 

Seetiom 8, Paragraph ( A )  of the Workmen’s Compensa- 
tion Act, provides as follows : 

. 

“Employers shall provide the necessary first aid, medical and surgical 
services, and all necessary medical, surgical, and hospital services thereafter, 
limited however to that which is reasonable and required to  cure or relieve 
from the effects of the injury. The employee may elect to secure his own 
physician, surgeon and hospital services at his own expense.” 
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From the testimony of Dr. Harry H. Nierenberg, school 
physician, W. T. Harmon, Managing Officer, and Arnold J. 
Rauen, Assistant Managing Officer of the St. Charles School 
for  Boys, it would appear that the injured employee and his 
dependent, the claimant herein, made an election to furnish 
their own medical, surgical and hospital services; that the 
injured employee was conscious all the time Dr. Nierenberg 
was attending him, and that members of his family consulted 
with him. It does not appear that Dr. McGuinness, the fam- 
ily physician, made any arrangement whatsoever concerning 
his services with any employee of the State who had authority 
to make such arrangements. The deceased at  the time of the 
injury was immediately taken to the State School Hospital. 
It apparently was not equipped properly to  administer to  the 
employee, but the services and equipment of the Illinois Re- 
search Hospital, which is operated by the respondent, was 
offered and refused, although the staff is composed of very 
skillful people. The evidence further shows that the im- 
mediate family and their friends were duly warned that the 
State would not pay for  medical, surgical, and hospital serv- 
ices selected by the claimant o r  the employee, and after being 
fully advised the election was made. Dr. Nierenberg, on 
Page 36 of the tramcript was asked the following question: 

desired that  he not go to the Illinois Research Hospital?” 

‘ 

Q. “Did any members of Mr. Kane’s family inform you as to why they 

And he answered: 
A. “They had a preference for this physician, Dr. McGuinness, and also 

a preference for the St. Joseph Mercy Hospital, was the only reason they 
gave.” 

Again on Page 42.of the transcript he testified as follows : 
“I might add to that, that his physician was called immediately and we 

proceeded, even i n  the one day that he was here, to follow this physician’s 
advice, since Mr. Kane (deceased) himself requested that  we have this man 
in, and we felt that  it  was the man’s privilege to have whom he wished to 
take care of him i n  such a situation.” 

And again on Page 43 of the trarzscript, (referring to  
Mrs. Gleason, the claimant herein) : . 

“She said she would like this physician to continue with the case, and 
also she would feel more secure if the patient were in a Catholic Hospital, 
and there was no more said about the matter.” 

It appears therefore from a careful examination of the 
evidence that an election was made by the deceased and his 
representatives to furnish their own medical, surgical, and 
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hospital services, and therefore the State cannot be bound by 
Exhibits 1, 2, 3, 4, and 5.  

Chiara vs. State, 10- C. C. R., 387. 

Exhibit number 6, that of Charles E. Norris and Son for 
funeral expenses in the sum of $612.50, cannot be allowed, f o r  
the reason there is no provision fo r  the payment of funeral 
expenses of the employee where there are dependents sur- 
viving the deceased employee under the Workmen’s Compen- 
sation Act of Illinois, and shce this claim is on that basis 
this item must be denied. 

Exhibit number 7, that of George F. Fitzgerald for 
taking evidence and preparing transcript for claimant cannot 
be allowed. 

Rule Eighteen of the Court of Claims provides as fol- 
lows : 

“All costs and expenses of taking evidence on behalf of claimant shall 
be borne by the claimant, and the costs and expenses of taking evidence on 
behalf of the respondent shall be borne by the respondent.” 

From a consideration of all the evidence the court finds 
that the deceased, Richard A. Kane, and respondent were, at 
the time of the accident and death of the former, both opera-< 
ting within the terms of the Workmen’s Compensation Act; 
that the injury and death of Richard A. Kane was caused by 
an accident which arose out of and in the course of his em- 
ployment by the State of Illinois ; that respondent had actual 
knowledge of the accident and that notice of claim, and appli- 
cation for compensation were made within the statutory limits 
prescribed by said Act; that the deceased’s annual earnings 
for the year preceding his death in the employment in which 
he was then engaged, were $1,107.00, or an average weekly 
wage of $21.28. That he left surviving him, his mother, Nellie 
Gleason, the claimant herein, who was partially dependent 
upon him for  support; that the respondent is not liable for 
medical, surgical, hospital, nursing, court reporting, or any 
other accounts incurred by the deceased o r  his representatives 
f o r  the reason they made an election as provided in Section 7, 
Paragraph (A)  of the WorknzeN’s Codpewsation Act. 

The court finds that claimant is entitled to an award in 
the sum of One Thousand ($1,000.00) Dollars, being the mini- 
mum allowed under the terms of the Illinois Workmen’s Com- 
pensation Act, from which must be deducted the sum of 
$34.12, which was paid by the respondent for non-productive 



work f o r  fifteen days to  the employee for the month of Au- 
gust, 1939, leaving a net award of Nine Hundred Sixty-five 
Dollars and Eighty-eight Cents ($965.88), at the rate of Ten 
Dollars and Sixty-four Cents ($10.64) per week all of which 
has accrued and is payable in a lump sum. 

An award is therefore entered in favor of claimant for 
the sum of Nine Hundred Sixty-five Dollars and Eighty-eight 

,Cents ($965.88) payable as above designated in a lump sum. 
This award being subject to the provisions of an Act 

entitled, “An Act Making an Appropriation to  Pay  Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriations from the General Revenue fund 
in the manner prodded for in such Act. 

. 

(No. 3670-Claimant awarded $4,895.00.) 

BERNICE MARX, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed February 10, 1942. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION AcT-yhen award m a y  be made  fw death of 
Highway  Maintenance Patrolman under. Where Highway Maintenance 
Patrolman, employed by the State, sustains accidental injuries, arising out of 
and in the course of his employment, resulting in his death, an award may 
be made for compensation therefor, in accordance with the provisions of the 
Workmen’s Compensation Act, to those legally entitled thereto, upon com- 
pliance with the requirements thereof and proper proof of claim for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

This claim was filed in this court, December 10, 1941, by 
claimant, Bernice Marx, of Hinsdale, on her own behalf ‘as 
widow and on behalf of Robert Glenn Marx, aged two years, 
son of Glenn B. Marx, deceased. 

The complaint states that Glenn B. Marx was, on Novem- 
ber 12, 1941, employed as a Maintenance Patrolman in the 
Division of Highways, Department of Public Works and 

> 



Buildings of the State of Illinois; the respondent. That on 
said above date, while in the course of his employment on 
Route 66, in DuPage County, Illinois, he was injured by a 
passing automobile, and died instantly; that he was survived 
by his widow, the claimant,.and his two year old son, depend- 
ents. His monthly earnings, prior to  his death were $125.00. 
That an ambulance and doctor were immediately called to the 
scene, but claimant does not have knowledge as to  whether 
they were paid fo r  by the State. 

The record under consideration consists of claimant’s 
complaint, the stipulation between the parties hereto, includ- 
ing a report of the Division of Highways, and the respond- 
ent’s statement, brief and argument,, the claimant’s having 
been waived. 

Under Rule 21 of this court the report of the Division 
of Highways filed in this case is prima facie evidence of the 
facts set forth therein. 

The said report of the Division of Highways, dated De- 
cember 31, 1941, confirms the manner in which the accident 
occurred. It states that deceased, while attempting to  enter 
respondent’s truck on U. S. Route 66, a short distance east 
of S. B. I. Route 83, at about 1:45 P. M., on November 12, 
1941, f o r  the purpose of moving forward to patch the pave- 
ment, he was struck by an on-coming automobile, dying almost 
instantly. The report further states that at the time of the 
fatal accident, the deceased was in the course of his employ- 
ment and also that said accident arose out of his employment. 
It is not disputed that claimant and her son were fully de- 
pendent on deceased for support. 

Upon a full consideration of this case the court finds it 
has jurisdiction of the parties hereto and of the subject mat- 
ter ;  that the respondent had proper notice of the accident 
and death of claimant’s intestate and application f o r  adjust- 
ment of claim was-filed in apt time as provided under Section 
24 of the Act. 

This court has decided in a number of cases, that an em- 
ployee of the respondent, engaged as a highway maintenance 
patrolman, is such an employee of the State as is entitled to 
the benefits of the Illinois Workmen’s Compensation Act, and 
are controlling in the present claim. 

Church et a1 vs. State, 7 C. C. R. 256. 
Lightner vs. State, 8 C. C.  R. 354. 

- 
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Ferguson. vs. State, 8 C. C. R. 589. 
Lavelle et a1 vs. State, 10 C. C. R. 252. 
Casey vs. State, 10 C. C. R. 517. 
Amy Brokmyer vs. State, No. 3425, decided May 15, 1940. 
Edi th  Roberts vs. State, No. 3469, decided May 15, 1940. 

‘ ,  

The deceased had been paid by respondent for seven and 
one-third (7%) months at the rate of $125.00 per month, and 
his predecessor for more than a year prior to  deceased’s em- 
ployment at the rate of $135.00 per month, totaling $1,546.66 
annual earnings during the year immediately prior to his 
death, making his average weekly wage $29.74 and compensa- 
tion rate $16.25 as provided under Sections 8, ( j) ,  3 and 8 
(1) of the Workmen’s Compensation Act. 

Invoking Section 7 (A) and 8 (h)  3, first paragraph and 
Section 7 (K), f o r  the benefit of the widow and child, Robert 
Glenn Marx, the court finds an award is justified in the 
amount of $4,895.00 consisting of the items of $4,000.00 f o r  
the widow; $450.00 additional fo r  the one child, and ten per 
cent of the total of the above last two amounts or $445.00 as 
provided by amendment to Section 8, Paragraph (L) since 
this accident occurred subsequent to July 1, 1941, making a 
total amount of $4,895.00. 

The court further finds that the respondent has paid 
Ruchty and Mann Funeral Directors, of Hinsdale, $10.00 f o r  
ambulance service, and paid Dr. P. A. Isherwood his bill in 
full. 

An award is hereby made in favor of claimant, Bernice 
Marx, in the sum of $4,895.00, payable at  the rate of $16.25 
per week. 

The amount of $211.25 has accrued as earned compensa- 
tion for thirteen (13) weeks from the date of the death to  
February 11, 1942, and claimant is therefore entitled to pay- 
ment at  this time in the sum of Two Hundred Eleven Dollars 
and Twpnty-five Cents ($211.25), with future monthly pay- 
ments to be made to her for her use and that of her child, 
Robert Glenn Marx, on the basis of Sixteen Dollars and 
Twenty-five Cents ($16.25) per week f o r  two hundred eighty- 
eight (288) weeks, until the further sum of Four Thousand 
Six Hundred Eighty ($4,680.00) Dollars, has been paid to  
her, with an additional final payment of Three Dollars and 
Seventy-five Cents ($3 .75) ,  making a total of Four Thousand - Eight Hundred Ninety-five ($4,895.00) Dollars. Such future 
payments being subject to the terms of the Workmen’s Com- 

‘ 
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pensation Act of Illinois, Jurisdiction of this cause is hereby 
retained for the purpose of making such further orders as 
may from time to time be necessary herein. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing for  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

(No. 3025-Claimant awarded $1,129.82.) 

ELVA JENNINGS PENWELL, Claimant, ‘us. STATE OF ILLINOIS, 
Respondent. 

Opiwion filed Febricary 10, 1942. 

JOHN W. PREIHS, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

t WORKMEN’S COMPENSATION ACT - medical and hospital services - when 
award m a y  be made for. Where employee of State sustains accidental in- 
juries, arising out of and i n  the course of her employment, while engaged in 
employment deemed extra-hazardous, within meaning of Workmen’s Com- 
pensation Act, requiring medical and hospital care, to cure or relieve her of 
the effects of such injuries, an award will be made for amount expended 
therefor, when it clearly appears that  such services were necessary and that 
the charges for same are reasonable and just. 

ECKERT, J. 
On February 2, 1936, while employed as a Supervisor at 

the Illinois Soldiers’ and Sailors’ Children’s School at  Nor- 
mal, Illinois, a charitable institution operated, controlled, and 
managed by the State of Illinois, claimant was injured in an 
accident arising out of and in the course of her employment. 
The injury was a serious one which caused temporary blind- 
ness and general paralysis. Constant medical care has re- 
sulted in a return of claimant’s vision and a reduction of the 
paralysis. She remains, however, totally paralyzed from the 
waist downward, the paralysis being of a spastic type. She 
has no control over her lower limbs nor over urine and faeces. 
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Because of constant confinement t b  bed, claimant suffers bed 
sores which require frequent dressings. 

On January 13,1941, an award was made to the claimant 
by this court, and claimant has been paid the various sums 
awarded to her at that time. Claimant, however, has not been 
paid for certain medical and hospitalization expenses which 
had not then accrued, and now files her claim herein fo r  such 
services from October 22,1940, to January 1,1942, in the total 
sum of $1,129.82. 

During the period in question, claimant has been helpless 
and has required medical and nursing services. She expended 
on account of medical sewices $448.70, fo r  nursing services 
$556.58, and for  medicines and necessary medical supplies 
$124.54, totalling the sum of $1,129.82. Claimant has sub- 
mitted to the court with her verified petition the original re- 
ceipts o r  vouchers showing payment of these respective items, 
with one o r  two exceptions in the case of small amounts, 

Under Section 8, Paragraph a, of the Workmen’s Com- 
pensation Act, claimant is entitled to such care as is reason- 
ably required to relieve her of the effects of the injury. It 
appears from the record that the services claimed were neces- 
sary and that the charges therefor were reasonable and just. 
There is nothing to indicate that the claimant is malingering. 
The court, however, reserves for future determination claim- 
ant’s need for further medical, surgical, and hospital services. 

An award is therefore made to the claimant for  medical 
and hospital expenses from October 22, 1940, to January 1, 
1942, in the sum of $1,129.82, all of which is accrued and is 
payable at  the present time. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay  Compen- 
sation Claims of State Employees and Providing for the 
Method of P a p e n t  Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject t o  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided for  in such Act 



(No. 3672-Claimant awarded $11.43.) 

PEORIA BLUE PRINT AND PHOTOPRESS COMPANY, Claimant, us. STATE 

Opinzon filed February IO, 1942. 

OF ILLINOIS, Respondent. . 

CLAIMANT, pro se. 

GEORGE I?. BARRETT, Attorney General ; GLENN A. TREVOR, 

SuPpmEs-lapse of approprzatim out of whach could be paid - before 
presentment of bill-suficient unexpended balance i w w a r d  for may be 
made. Where it clearly appears that claimant furnished supplies to State, 
and submitted a bill therefor in correct amount, within a reasonable time, 
and due to no fault or negligence of claimant, same is not approved and 
vouchered for payment before lapse of appropriation from which payable, a n  
award may be made for amount due, where there is sufficient unexpended 
balance in said appropriation to pay same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

From the stipulation of facts herein it appears that 
claimant seeks an award in the sum of $11.43, f o r  blue prints, 
blue line and black line prints, as enumerated in claimant’s 
bill of particulars, furnished during the month of December, 
1940, and June, 1941, respectively, to  the Division of High- 
ways of the State of Illinois, which were accepted and used 
by said Division. 

It appears from the report of the Division of Highways 
that the invoices were submitted to the Division for payment 
after September 30, 1941, at which time the appropriation 
had lapsed, out of which the same, if properly contracted, by 
a person authorized, could have been paid. 

It appears from the file that such materials were fur- 
nished by the claimant, that they were as represented, that 
the prices charged were as previously agreed upon, and that 
they were furnished at  the request of said Divislon of High- 
ways. That at the time of the purchase and delivery of said 
articles an appropriation did exist and funds were available 
from which the invoices could have been paid, but the appro- 
priation lapsed on September 30, 1941, indicating that all the 
necessary requisites were present including the ordering o r  
authorization of such materials by a proper person, and that 
the only reason that such invoices were not paid was the lapse 
of the appropriation. 

Assistant Attorney General, for respondent. 

- 



This case falls within the ruling heretofore made in the 
case of Rock Islam! Sand & Gravel Co. vs. State, 8 C. C. R., 
165, and similar cases wherein the court has held- 

“Where claimant has rendered services or furnished supplies to the Stace 
on orders from a n  official authorized t o  contract for same and submits a bill 
therefor within a reasonable time, and has not received payment therefor, 
and such non-payment is due to no negligence or fault on the part of claim- 
ant, a n  award for the reasonable and customary value of such service will be 
made if, a t  the time the obligation was incurred, there were sufficient funds 
remaining unexpended in the appropriation to pay the same.” 

Elgin, Joliet, and Eastem. R. R. Go., vs. State o f  Illinois, 10 C. C. R., 

It appears from the evidence that at the time of the pur- 
chase of the above mentioned articles, and delivery to, and 
acceptance of same, by the Division of Highways sufficient 
funds remained unexpended in the appropriation to  pay f o r  
same, and claimant is therefore entitled to be reimbursed for 
these articles. 

An award is hereby allowed in favor of claimant in the 
sum of ‘$11.43. 

243. 

(No. 3639-Claim denied.) 

JOHN LEONARD ROWLEY AND EDITH ROWLEY, Claimants, vs. STATE OF 
ILLINOIS, Respondent. 

Opinion filed February 10, 1942. 

WILLIAM P. LOWREY, JR., for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

Conmy- State not liable for acts of oficers of-lossr ‘or damage resulting 
from fai lure  t o  correctly assess mal  estate--State not liable ,for: A County 
Treasurer is not a State Officer, and the State is not liable for his acts or 
omissions, and if he fails, refuses or neglects to assess real estate, or in- 
correctly assesses same, resulting in imposition of penalties and costs thereon, 
t o  the damage of the owner thereof, the State is not liable under any possible 
theory of law or equity. 

SAm-same-same-sanae-Constitution prohibits assuming. Article IV, 
Section 20, Constitution of 1870 expressly prohibits the State from paying, 
assuming or becoming responsible for  the debts or liabilities of any publio 
or other corporation, association or individual. 

S-mm-same-same-same-award on  g r w a d s  of equity and good e m  
science cannot be made. Where claimant admits that there is no legal lia- 
bility on the part of the State for the payment of his claim, no basis what- 
soever exists for an award on the grounds of equity and good conscience. 
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CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Claimants seek an award in the amount of $448.88 on the 
basis of equity and good conscience. 

Claimants represent that they are the owners of certain 
described real estate in the City of Joliet, Will County, Illi- 
nois. That the property immediately west of and adjoining 
that of the claimants and which was the same size, was for 
the revenue years 1935 to 1939 erroneously assessed in the 
claimants, name and that the claimants in good faith relied 
upon the authenticity and correctness of said tax statements 
a;nd paid the amounts shown on said tax statements for said 
years in the total amount of $165.86. That said amount of 
$165.86 has been paid to them by Emma Ulm, the owner of 
the adjoining property, which was assessed to the claimants. 
That the real estate owned by the claimants which adjoined 
that assessed to them, has had no taxes paid on it since the 
revenue year 1935, and there has accrued in back taxes, in- 
terest, penalties and costs the sum of $614.74. I t  is this sum 
less $165.86 which they paid as taxes on the property adjoin- 
ing theirs, and which they have received from the owner of 
such property, that claimants ask be awarded to them. 

Claimants further represent that on September 9, 1940, 
they made a demand on the County Treasurer of Will County, 
Illinois, t o  rectify the records of his office and to credit the 
payments made by these claimants on the real estate de- 
scribed, but said clerk refused to comply with such demands 
and further refused to grant any relief to these claimants. . 

Thereafter a petition f o r  a writ of mandamus was filed 
by claimants in the Circuit Court of Will County, Illinois, to 
compel the County Treasurer aforesaid to reimburse them, 
or  in the alternative, to credit to  their account all tax penal- 
ties and assessments which appear unpaid as against their 
particular tract of real estate; that a hearing was held on 
said petition on September 2, 1941, and a decree entered in 
said Circuit Court on that date, dismissing their petition for 
want of equity, inasmuch as there was no authority t o  sus- 
tain their contention, either in law or  equity. 

This case comes before the court on the complaint, briefs, 
statements, and arguments of the respective parties. The 
attorney general filed .a motion to dismiss the complaint. 



The claimants in their brief state the following: 
“Claimants admit that there is no liability on the part of the Sovereign 

State, but respectfully contend that  in equity and good conscience they should 
be granted the award which they seek.” 

The Court has carefully examined the complaint, state- 
ments, briefs, and arguments on behalf of the parties hereto. 
Many authorities are cited by each, many of which have been 
carefully read by the court in the preparation of this opinion. 

The claimants in this case paid the taxes, they seek to 
recover from the State, voluntarily and not under duress, no 
part of which were received by the respondent, the State of 
Illinois. 

I n  LeFezre vs. County of Lee, 353, Illinois, 30, The Supreme Court held 
that taxes, even though illegal, if paid voluntarily and not under duress can 
not be recovered by -the taxpayer. 

“It is  well settled i n  this State that  a tax voluntarily paid cannot be 
recovered back in the absence of a statute providing for such recovery. It is 
also well settled that the fact that  even if the statute under which a tax is 
levied and collected was later declared unconstitutional will not authorize 
a n  action for its recovery.” 

Board o f  Educutiolt vs. Toennigs, 297 Illinois 469. 
“The fact that  the collector had no right to demand the tax and claimant 

was under no legal obligation to pay it is of no consequence unless the pay- 
ment was compulsory in the sense of depriving claimant of its free will.” 

I l lmais Glass Co. vs. Chicago Tel. Co., 234 Illinois 535. 
School of Domestic Arts vs. Harding, 331 Illinois 330. 
Wes te rn  Electric Co. vs. State, 6 C. C. R. 414. 

Article IV, Sectiorz 20, Coizstitution of 1870, recites : 
“The State shall never pay, assume, or become responsible for the debts 

o r  liabilities of, or in  any manner, give, loan, o r  extend its credit to, or in 
aid of any public or other corporation, association or individual.” 

Claimants invoke the doctrine of “equity and good con- 
science,” and on that theory, they expect this court to push 
aside the provisions of the Constitution and decisions of the 
Supreme Court for  their benefit. 

The decisions of this court are guided by the fundamental 
laws of the State and its own decisions, and those of the Ap- 
pellate, and Supreme Courts. 

In  Oliver vs. State, 1 C. C. R., 218, the predecessor of the 
present Court of Claims it was said: 

“The Commission of Claims is not a bureau of charities, but a court, 
and under the law creating it, i t  must determine all claims in accordance 
with legal principles.” 

Of like effect mas the holding in T i e r m y  vs. State, 1 C. C. 
R., 279. * Q * 1 1 f * 
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The doctrine of “equity and good conscience” as found 
in Section Four (4) of Paragraph Six (6). of the Court of 
Claims Act  was construed in Crabtree vs. State, 7 C. C. R., 
207, and the ruling as laid down in that case has been con- 
sistently followed ever since. 

“Equity and good conscience” is not a legal principle, 
under the laws of the State of Illinois, and the claimants 
inferentially admit by their pleadings that their claim has no 
legal or equitable principle as a basis. Equity in Illinois is 
not a fluid, intangible matter of policy, but, like the law, is a 
solidified abstract matter of principle. 

Inasmuch as claimants admit there is no legal liability on. 
the part of the respondent, to  refund these taxes, but contend 
that in “equity and good conscience” they should be granted 
the award, brings them squarely in the ruling of the Crabtree 
case. 

The claimants having failed to bring themselves within 
the provisions of the law entitling them to  an award, there is 
nothing this court can do but deny the claim. 

It is therefore ordered that the motion of the Attorney 
General to dismiss the case be sustained, and the claim is 

. 

hereby denied. _ I  

(Nos .  3524 and 3525-Consolidated-Claims denied.) 

TJOUISE M. BERG, No. 3524, CHARLES F. BERG, No. 3525, Claimants, ws. 
STATE OF ILLINOIS, Respondent. 

Opinion filed June  11, 1941. 

Rehearzng denied March 11, 1942. 
LSupplemental Opinion filed March 11, 1942. 

BELL, FARRAR & SCOTT and CARL I. DIETZ, f o r  claimants. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 

The State is  not 
liable for the malfeasance, misfeasance or negligence of its officers, agents or 
employees, regardless of the degree thereof, in  the exercise of its govern- 
mental functions. 

hrnuc PARK-U governmental function. The establishment and main- 
tenance of a public park by the State is a governmental function. 

-RESPONDEAT SUPERIOR-dOCtrine of not.  applicable t o  Btate. The doctrine 
of respondeat superior is not applicable to the State i n  the exercise of its 
governmental functions. 

Assistant Attorney General, for respondent. 
NmtIGEricE-employees of State-Btate not liable fo r .  

-4 



EQUITY AND GOOD C O N S C I E N C E 4 U X W d  O n  grounds Of Ca%%Ot be made 
where claim predicated on negligence of sevvants of State. Regardless of the 
merits of a claim for damages for  personal injuries, or damage to property, 
sustained as the result of the negligence of officers, agents or employees of 
the State, in the exercise of a governmental function, or the extent of such 
damage, or seriousness of such injuries, or the degree of such negligence, or 

. the absence of any contributory negligence, a n  award cannot be made for 
such damage o r  injuries, on the grounds of equity and good conscience. 
Crabtree vs. State, 7 Court of Claims Reports, page 207 adhered to. 

CHIEF JUSTICE HOLLERICH delivered the opinion of the 
court: 

Each of above claimants sustained injuries which arose 
‘out of the same transaction o r  occurrence; each is repre- 
sented by the same counsel; the complaint in each case is the 
same except as to the nature of the injuries sustained and 
the damages claimed as the result thereof; the questions in- 
volved are the same; and we have therefore combined the 
cases fo r  the purposes of consideration and disposition. 

Each complaint avers in substance that for the past thir- 
teen years the respondent has owned and controlled a tract 
of land in Rock Island County consiFting of approximately 
two hundred acres adjoining the Rock River, known as Black- 
hawk State Park, which tract of land came under the super- 
vision and control of the respondent by virtue of an Act of 
the ,Fifty-fifth General Assembly entitled “An Act Providing 
fo r  the Purchase of the Blackhawk Watch Tower Site to be 
Used fo r  a State Park and Making an Appropriation There- 
for,” approved June 29th, 1927 ; that since the establishment 
thereof, said park has been under the direction and super- 
vision of the Division of Parks and Memorials of the Depart- 
ment of Public Works and Buildings of the respondent, and 
has been in charge of a park custodian as the agent of such 
division and department ; that shortly prior to July 4th, 1938, 
a voluntary association of persons known as The Italian- 
American Club secured permission of the respondent’s agent 
in charge of said park, and the consent of the Superintendent 
of the Division of Parks and Memorials of said Department 
of Public Works hnd Buildings, for the holding of a picnic 
and celebration in said park on July 4, 1938, and said club 
proceeded to advertise to  the public that it would sponsor a 
picnic and patriotic celebration at  said park, which celebra- 
tion would be featured by certain political speeches, to be 
followed by a display of fireworks in the evening; that said 
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1 club proceeded’with the arrangement for said picnic and cele- 
bration; that the cuatodian of said park actively assisted in 
making such arrangements, and was personally present and 
eo-operated with the committee in perfecting all details re- 
lating to the celebration that required the regulation and 
supervision of the respondent through its park custodian ; 
that said club procured a large supply of fireworks and ex- 
plosives, and with the knowledge, consent and co-operation of 
the park custodian, held said celebration as advertised ; that 
the respondent through its park custodian or other agents, 
had placards and signs posted throughout the park during 
said day reading “N O Fireworks Allowed”; that on the eve- 
ning of said day there were approximately eight thousand ’ 
(8,000) persons, including the claimants, present in said park ; 
that prior to the time said grounds became a State park it 
had become customary for such fireworks as were displayed 
in the park to be fired and discharged outside of the bohnda- 
ries of the park, from the north edge of Vandruff’s Island in 
Rock River ; that notwithstanding such well-known custom, 
the park custodian and the members of the club committee 
selected a place within the park for the shooting and dis- 
charging of said fireworks ; that said park custodian and each 
member of the committee well knew, or  ought to  have known, 
that the place so selected for the discharge of said fireworks, 

\ and the areas set aside fo r  the use of spectators and general 
public, were in such close proximity to each other that serious 
injury to  members of the public there assembled would or 
might result from the bursting of rockets and other fireworks 
if the same were unskillfully or accidentally discharged ; %hat 
such park custodian and the respondent failed and neglected 
to have a sufficient number of police or  employees to  protect 
the spectators invited to the park on said occasion from 
severe bodily injury and harm; that in discharging such fire- 
works, a spark in some manner reached and ignited certain 
supplies of fireworks placed carelessly nearby in open and 
unprotected boxes, causing such stored fireworks to be pre- 
maturely ignited and discharged, which resulted in the wild 
and uncontrolled explosion thereof in many directions, where- 
by *each of the claimants was struck and knocked to  the 
ground and seriously burned and thereby suffered serious and 
permanent injuries; that each of the claimants was in the 
exercise of all due care and caution and that the accident in 
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question was the result of the carelessness and negligence on 
the part of the custodian of said park and of the respondent. 

The Attorney General has filed a motion to  dismiss in 
each case for the reason that each of said claims is predicated 
upon the alleged liability of the respondent f o r  the negligent 
and wrongful acts of its officers, agents and employees while 
engaged in a governmental function, and that under such 
circumstances there is no liability on the part of the re- 
spondent. 

The question here involved has been before the courts of 
this State on many occasions, and cannot now be considered 
an open question. 

In  the case of Stein  vs. West Chicago Park Commission- 
ers, 247 Ill. App. 479, the plaintiff’s decedent was an infant 
of the age of ten years who was drowned by falling through 
the ice on a lagoon or  pond in Douglas Park in Chicago, which 
was used for boating and swimming in the summer and for 
skating in the winter season. 

The court held that the defendant was a municipal cor- 
poration organized f o r  the health, welfare and enjoyment of 
the general public and was not liable for the negligence of its 
servants and agents under the doctrine ~ of respondeat 
superior. 

In  the case of Heizdricks vs. U r b e a  Park District, 265 
Ill. App. 102, the plaintiff’s intestate was an infant of the age 
of twelve years who was drowned in a swimming pool in a 
park mainta.ined by the defendant. The declaration alleged 
that the defendant did not take precautionary measures to 
protect those using the swimming pool but managed and 
operated the same in a careless and negligent manner; that 
the pool was improperly constructed and was in a dangerous 
and unsafe condition ; that it was without sufficient lights ; 
that the defendant did not furnish sufficient guards and failed 
to erect notices as to the depth of the water; that there was 
not sufficient lookout f o r  the protection of swimmers, and that 
pools of that kind were of a nature that would appeal to  and 
were attractive t o  children of tender years. 

The defendant demurred to  the declaration and the 
court, after considering the previous cases in this State, held 
that the doctrine of respondeat superior had no application 
and that the defendant was not liable f o r  the negligent act8 
of its officers as charged in the declaration. 

’ 
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I n  the case of Love vs. Glencoe Park District, 270 Ill. 
App. 117, the declaration charged that the defendant care- 
lessly and negligently permitted the plaintiff’s intestate to 
swim in Lake Michigan at  a beach controlled by the defend- 
ant, without warning him of a dangerous undertow which was 
in existence at that time; that the lifegu’ards maintained at 
the place in question negligently and carelessly failed to  per- 
form their duty; and that the defendant failed to  have life 
preservers and safety ropes for use during the emergency, 
whereby the plaintiff’s intestate was drowned. 

The defendant demurred to the declaration, and the 
court, after reviewing a number of cases in this State involv- 
ing similar questions, held that the doctrine of respondeat 
superior did not apply and that there wa.s no liability on the 
part of the defendant. In considering the case the court, 
among other things, said: 

“It is also argued that the present rule is based upon the ancient doc- 
- trine that ‘the king can do no wrong.’ We believe the rule is based upon. a 

broader and more humane theory. of government. The purpose of the State 
’in the creation of park districts is primariiy t o  provide for the health, wel- 
fare and entertainment of the public. The State could operate without such 
agencies, but without them the loss would be that of the public. They are 
not necessary to carry on the functions of government, but their existence is 
of inestihable benefit to the people. Accidehts must, necessarily, happen 
because of their operation, but the great good to the greatest number greatly 
out-weighs the hardships to the few. The health benefit derived by the 
general public is of first consideration, and it was evidently this fact which 
influenced legislatures in the creation of park districts similar to the one 
involved in this proceeding.” 

I n  the case of Gebhardt vs. Village of LaGrange Park, 
354 Ill. 234, the defendant maintained a playground and 
recreation center beyond the corporate limits of the village. 
Such playground contained a swimming pool and the defend- 
ant arranged to convey children in the village truck to and 
from such swimming pool. I n  returning from the pool on the 
occasion in question, the automobile in which the plaintiff was 
riding collided with another car, whereby the plaintiff was 
injured. The court held that the maintenance of the swim- 
ming pool was a governmental function, that the doctrine of 
respondeat superior had no application, and that the village 
was not liable fo r  damages arising out of the negligence of its 
servants in the exercise of such governmental function. 

I n  the case of LePitre vs. Chicugo Park District, 374 Ill. 
184, the plaintiff sued to recover damages f o r  personal in- 
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juries received when the automobile in which she was riding 
crashed into a concrete structure on the drive known as The 
Outer Drive which was under the governmental jurisdiction 
of the defendant park district. The plaintiff’s action was 
founded upon the alleged negligence of the defendant in lo- 
cating and maintaihing such concrete structures on the drive 
and in not having them properly lighted. The court held 
that the defendant in the construction of the Outer Drive was 
engaged in a governmental function and therefore was not 
liable f o r  the negligence of its servants and agents in that 
behalf. 

In  the case of TrombeZEo vs. State, 8 C. C. R. 56, plain- 
tiff’s intestate was a minor of the age of six years who was 
drowned while playing on a raft in a park lagoon in Douglas 
Park in Chicago. 

In the case of Metropolitafi Trus t  Company, a Corpora- 
tion, et al., vs. State, 8 C. C .  R. 377, the plaintiff’s intestate 
was an infant of the age of thirteen years, who was drowned 
while swimming in a swimming pool in Ogden Park in Chi- 
cago. In  that case it was charged that the defendant failed 
to place and maintain a screen over a certain water outlet 
pipe, which pipe was ten inches in diameter, and that by rea- 
son thereof the plaintiff’s intestate was caught by th; suction 
and drawn into such outlet pipe, was unable to extricate her- 
self and was drowned before the flow of water from such out- 
let pipe could be shut off. 

I n  the case of Monaco, et al. vs. State, 9 C. C. R. 90, the 
plaintiff’s intestate, an infant of the age of ‘twelve years, was 
drowned while skating upon a lagoon in Columbus Park in 
Chicago. The complaint alleged it was the duty of the re- 
spondent to  take all precautionary measures required by 
reasonable prudence to guard against dangers which might 
arise because of insufficient thickness of the ice, and to warn, 
the public against such danger by proper signs, and that it 
failed in its duty in that behalf. 

In  the case of Jowes vs. State, 10 C. C. R. 104, while elaim- 
ant was walking in Lincoln Park in Chicago her foot was 
caught or entangled by a wire extending from a certain tree 
to a stake, whereby she fell and received permanent injuries. 

In  the case of Nina Youmgmam, Admx;. etc. vs. State, No. 
3262, decided at  the January term, A. D. 1940 of this court, 
two infants aged ten and twelve years respectively, were 

, 
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drowned in Pike Creek at White Pines State Park, Oregon, 
Illinois, said park being established and operated by the State 
of Illinois. I n  that case the complaint alleged that there was 
a concrete slab across Pine Creek which was formerly used by 
cars, but was no longer so used; that the waters of the creek 
passed over it in a shallow manner and that the surface of 
the slab had become overgrown with moss and was attractive 
to children of tender years who were in the habit of wading 
on the slab; that the water on each side of the slab was ap- 
proximately fifteen feet in depth, making it a dangerous place 
for children to  play; that the respondent negligently and care- 
lessly failed to remove the slab o r  provide protection for the 
same and permitted children to play thereby and thereon, as 
a result of which the two children, while wading on the slab, 
slipped off and were drowned. 

Each and all of the above cases were park district cases, 
and .in each of such cases an award was denied upon the 
ground that the defendant in the maintenance of its public 
parks was engaged in a governmental function and therefore 
was not liable under the doctrine of respondeat superior. 
The same conclusion has been reached in numerous other 
cases decided by this court. 

The law as set down in the cases cited is decisive of the 
question involved in the cases at bar, and award in each case 
must therefore be denied. 

SUPPLEMENTAL OPINION ON PETITION FOR REHEARING. 

ECKERT, J. 
Claimants have filed herein their petition fo r  rehearing 

which raises the question of the extent of the jurisdiction of 
this court. Claimants contend that the court erred in apply- 
ing to these claims the general rule of law that the doctrine 
of respowdeat superior has no application to the State of Illi- 
nois in the exercise of its governmental functions. It is 
urged that the application of this rule to all cases where the 
State is in the exercise of such governmental functions is 
extremely harsh, inhuman and unjust, although it is admitted 
that it is the rule followed by courts of record in this State. 

I t  is urged that the Court of Claims has heretofore 
recognized an exception to this general rule and held the 
State liable in cases where the following conditions existed: 

\ 
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(1) Such gross carelessness or wanton negligence on 
the part of an officer, agent or employee of the State as 
amounted to  culpable negligence. 

Freedom from contributary nekligence on the part 
of the claimant. 

Proof of severe or serious personal injury to claim- 
ant resulting in death or total or partial or permanent dis- 
ability directly attributable to  the culpable negligence of said 
officer, agent or. employee. 

-It is urged that such exception is a recognition of a broad 
obligation and liability upon the part of the State for the 
advancement of social’ justice and the rehabilitation of its 
citizens in cases where injury o r  damage arises from culpable 
negligence of State officials or  employees. Claimants contend 
that paragraph 4 of Section 6 of the Court of Claims Act does 
not restrict or limit this court to making an award only in 
cases where there is a pre-existing legal or equitable obliga- 
tion on the part of the State, but rather that said paragraph 
4 of Section 6 of the Court of Claims Act expressly gives this 
court jurisdiction to  hear and determine tort claims ’against 
the State, and that said paragraph grants broad powers to 
the court to exercise the same authority as the Legislature 
itself could exercise in considering and passing upon such 
claims. 

This court, however, has many times -considered similar 
contentions as to its jurisdiction and power to  make awards. 
Under the Act of 1877, which created a Commission of Claims, 
composed of one Judge of the Supreme Court and two Circuit 
Judges of the State, an award was denied where there was 
neither an equitable nor legal claim against the State. 
Xchmidt vs. State, 1 C. C. R. 76. Upon the creation of the 
original Court of Claims, in 1903, the holding in the Schmidt 
case was approved. Henke vs. State, 2 C. C. R. 11. In  the 
case of Ryaiz vs. State, 4 C. C. R. 57, decided under the Act of 
1917, the court stated that the Act “does not authorize this 
court to allow any claims which are not based on principles of 
law and equity, however much such cases might appeal to  the 

Subsequent to  the opinion in the Ryan case, a number of 
decisions, influenced, apparently, by ~ the sympathy of the 
court, departed from the rule laid down in the earlier cases, 
and allowed certain claims in which there was no legal lia- 

(2)  

(3)  

sympathies of the court. . . . 7 ,  
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bility. The grounds of these decisions were characterized, 
first, as social justice, then as social justice and equity, and 
afterward as equity and good conscience. It was at this time 
that the alleged exception to  the general rule of respondeat 
superior appeared in the opinions. Claimants cite : Kayhs 
vs. State, 7 C. C. R. 92; Pachesa, et al., vs. State, 7 C.  C. R. 
123; Miller, et al., vs. State, 7 C. C. R. 129; Cavender, et al., 
vs. State, 7 C. C. R. 199; Conmole, et al., vs. State, 7 C. C. R. 
232. These cases were obviously an attempt by the court to 
mitigate the harshness of the rule, and yet avoid the pitfalls 
inherent in the equity and good conscience doctrine. 

This trend continued until the court became aware of the 
dangerous tendency of its -decisions, the extent to  which they 
were being carried, and the fact that they were without legal 
authority. There then began a return to the original holdings 
of the court. After an exhaustive review of authorities, and 
with knowledge of the unfortunate lack of uniformity in the 
prior decisions of this court, in the case of Crabtree vs. State, 
7 C. C. R. 207, the court held that although the Legislature 
has power t o  pay claims on its own initiative, this court in 
passing on claims can exercise only such authority and power 
as are delegated to it under the terms and provisions of the 
Court of Claims Act; that under paragraph 4 of Section 6 of 
the Court of Claims Act, it has no authority o r  power to allow 
any claim presented for consideration unless the same is 
based upon a legal or equitable right. 'The court held that 
paragraph 4 of Section 6 of the Act merely defines the juris- 
diction of the court, and does not create a new liability against 
the State, nor increase o r  enlarge any existing liability; that 
the jurisdiction of this court is limited to claims .in respect 
of which the claimant would be entitled to redress against 
the State either at law or in equity, if the State were sueable ; 
that this court has no authority to allow any claim unless 
there is a legal or equitable obligation on the part of the State 
to  pay the same; that unless the claimant can bring himself 
within the provisions of a .law giving him the right to an 
award, he cannot invoke the principles of equity and good 
conscience to  secure such an award. 

It is admitted that the State, in the exercise of its govern- 
omental function, is not liable under the doctrine of respondeat 
superior f o r  the ordinary negligence of its servants and 
agents ; there appears no principle of law under which it can 
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be heId liable for the gross or wanton negligence of such 
servants and agents in the absence of a statute. The alleged 
exception has no basis in law and is no longer recognized by 
this Court. Carbutt vs. State, 10 C. C. R. 37; Stanley vs. 
State, 10 C. C. R. 146. 

The rule as laid down in the case of Crabtree vs. State, 
supra, we believe to be the only rule which this court can fol- 
low, although the appeal to its sympathies in cases of this 
kind is naturally very great. The motion for rehearing is 
therefore denied. 

(No. 3675-Claimant awarded $438.92.) 

DUPAGE COUNTY HIGHWAY DEPARTMENT, BY DUPAGE COUNTY 
SUPERINTENDENT OF KIGHWAYS, Claimant, ZJS. STATE OF ILLINOIS, 
Respondent. 

Optniolz filed March 11, 1942. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General; BEN .F. RAILS- 
BACK, Assistant Attorney General, for respondent. 

SmvIcEs-lapse of appropriation out of which could be pair&--before pre- 
sentment of bill-sufiicient ziaexpended bala?ace h appropriatio??-when award 
for  value of may b e  made. Where it clearly appeers that State is indebted 
to claimant under Statute for part of cost of maintaining State Aid Road, 
and that bill therefor, due to  no negligence on part of claimant was not pre- 
sented before lapse of appropriatipn out of which it could be paid, an award 
may be made for amount lawfully due, where there is sufficient unexpended 
balance in said appropriation to pay same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

Claimant seeks an award in the sum of $438.94, for re- 
imbursement of fifty per cent of the cost of maintenance of 
roads in DuPage County, constructed under Section 19, Chap- 
ter 121, Illinois Revised Statutes 1941. Section 37, of said 
chapter, provides that roads constructed under said Section 
19, shall be maintained equally by the county and the Sta-te. 
It is stated in the complaint that the cost of maintenance of 
the roads in question for the months of April, May and June, 
1941, was $877.83. 

A stipulation was entered into between the parties herein, 
to  the effect that the report of M. K. Lingle, Engineer of 
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Claims of the Division of Highways, should constitute the 
record in this case; said report is dated January 28, 1941. 

Although the labor, materials and equipment fo r  which 
this claim is brought were furnished for the months above 
stated, the invoices f o r  same were not submitted to  the State 
Division of Highways f o r  payment until October 31, 1941. 
The appropriation from which said claim could be paid lapsed 
September 30, 1941. 

Claimant’s claim was submitted to the District Office of 
the.Division of Highways, at Elgin, Illinois, on October 31, 
1941, and was approved for payment by C. H. Apple, District 
Engineer. Mr. Apple then forwarded said claim to  the State 
Division of Highways, but it was returned with the explana- 
tion that the appropriation made for the purpose of paying 
such claims had lapsed. The complaint filed herein was filed 
December 29, 1941. 

Section 37 of Chapter 121 of Illivzois Revised Staizctes, 
1941, provides as follows: 

“State Aid” gravel or macadam roads constructed, or partially con- 
structed, prior to the taking effect of this amendatory act (July 1, 1929) shall 
be maintained equally by the county and State. 

Where claimant has rendered services or furnished supplies to the State 
on the order or request of an official authorized to contract for the same, and 
submits a bil1,therefor within a reasonable time, and due to  no negligence or 
fault on the part of claimant same is not approved and vouchered for pay- 
ment before the appropriation from which it is payable lapses, a n  award for 
the reasonable and customary value of the services or supplies will be made 
where, at the time the obligation was incurred, there were sufficient funds 
remaining unexpended in the appropriation to pay for the same. 

Rock Island Sand d Gravel Go. YS. State, 8 C. C. R., 165. 
Zndzvidzcal Towel & Cabinet Service Co. vs. State, 6 C. C. R., 407. 
City of Jacksomville vs. State, 10 C. C. R., 716. 
Harst and Strieter Co. vs. State, 10 C. C. R., 338. 
Metropolitan Electrical Supply Co. vs. State, 10 C. C. R., 346. 
Schnepp and Barnes vs. State, 10 C. C. R., 609. 
Oak Park Hospital Zn.c. vs. State, 11 C. C. R., 219. 
Riefler, et al. vs. Xtate, 11 C. C. R., 381. 
Litchfield d Madison. Railmay Co. vs. State, 11 C. C. R., 455. 
King vs. State, 11 C. C. R., 577. 
Shonkwiler vs. State, 11 C. C. R., 602. 

. 

This claim was presented for payment on October 31, 
1941, and was approved by C. H. Apple, District Engineer, 
State Division of Highways, but payment thereof could not 
be made on account of the fact that the appropriation out of 
which the same was properly payable lapsed on September 
30, 1941. 



'9 0 

We find the bill therefore had been submitted within a 
reasonable time, but. that the appropriation had lapsed with- 
out any fault or neglect on the part of the claimant, and we 
further find that at the time the expenses were incurred there 
were sufficient funds remaining unexpended in the appropria- 
tion to pay f o r  the same. 

This claim comes within the requirements set out in the 
above cited cases, decided by this court, and an award is 
therefore entered in favor of the claimant in the sum of 
$438.92. 

(No. 3352-Claimant awarded $712.50.) 

EUGENE EVANS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1942. 

CASSIDY, KNOBLOCK & SLOAN, for claimant. 

GEORGE F. BARRETT, Attorney General; BEN F. RAILS- 
BACK, Assistant Attorney General, for  respondent. 

WonKhmN's CONPENSATION ACT-when award m a y  be made for permanent 
partial loss o f  use of arm. Where employee of State, sustains accidental in- 
juries, arising out of, and in the course of his employment, while engaged in 
extra-hazardous employment, resulting i n  permanent partial loss of use of 
arm, an award for compensation f o r  such injuries may be made, in  accordance 

~ 

with the provisions of the Act, upon compliance by employee with the terms . 
thereof, and proper proof of claim therefor. 

SAfim-temporarzJ total incapacity- terminates o n  abil?ty o f  employee to  
retzwn t o  work. Where the evidence shows that  injured employee was dis- 
charged by physician and was able t o  return to his work, there is no further 
temporary total incapacity, and no award can be made for compensation for 
same, where employee fails or refuses to resume work. 

ECKERT, J. 
On June 18, 1937, the claimant, Eugene Evans, was 

employed by the Department of Public Works and Buildings 
in the Division of Highways on the premises known as State 
Highway Garage on Route No. 88, north of the City of Peoria, 
Illinois. He was unloading crushed rock from a railroad car 
using a tripod derrick which fell from the edge of a c'oal car, 
catching claimant's wrist between the top of the coal car and 
one of the legs of the derrick. 

Claimant was given immediate first aid treatment at  the 
State Highway Garage and was then taken to  the office of Dr. 
J. T. Jenkins in Peoria. Dr. Jenkins found claimant suffer- 
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ing from a fracture of the junction of the lower middle third 
of the left radius. An x-ray was taken and claimant was 
removed to  the Methodist Hospital of Central Illinois in 
Peoria, where an operation was performed and the arm 
placed in a cast. When the cast was removed two weeks later, 
another x-ray disclosed that the arm had not set. This re- 
sulted in a second operation and the placing of the arm in a 
cast for three months. Claimant remained under the care of 
Dr. Jenkins until January, 1938, when he was taken to  Chi- 
cago and placed in charge of Dr. H. B. Thomas, who found an 
ununited fracture bf the left radius, lower third. A bone 
graft was performed by Dr. Thomas who continued in charge 
of the case until April 15,1938, when claimant was discharged. 
Compensation for temporary total incapacity was paid by 
the respondent to claimant at  the rate of $9.50 per week from 
June 19, 1937, to April 15, 1938, and respondent has paid for 
all medical and surgical services. 

During the twelve-month period prior to the accident in 
question, claimant received as wages from the Division of 
Highways, the sum of $987.60. .At the time of the accident 
he had no children under the age of sixteen years. Claimant 
and respondent were operating under the provisions of the 
Workmen’s Coapensation Act and notice of the accident and 
claim f o r  compensation were made within the time provided 
by said Act. Furthermore, the accident arose out of and in 
the course of the employment. 

Claimant alleges he is entitled to further compensation 
for temporary total incapacity from April 15, 1938, to May 
25, 1938. He testified that he was unable to  report back to 
work until May 25, 1938, giving as his reason that he was “in 
a cast most of the time.’’ It is clear from the record, how- 
ever, that claimant was discharged by Dr. Thomas on April 
15, 1938. Furthermore, the evidence shows that the casts 
were in fact removed prior to April 15, 1938. Claimant being - 
able to return to work on April 15, 1938, he is not entitled to 
any award f o r  further temporary total incapacity. 

Claimant also alleges a sixty-six and two-thirds perma- 
nent loss of use of his‘left arm although the injury in fact 
was to  claimant’s wrist. There.is no provision in the Work- 
men’s Compensation Act f o r  the specific loss of use of ,a wrist. 
Following, however, the decision in the case of Owem vs. 
State, 11 C. C. R. 399, a partial loss of use of a wrist must be 

- 
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considered as a partial loss of use of an arm. Dr. Jenkins; 
testified that claimant had suffered a sixty to seventy-five per 
cent loss of motion in the left wrist; that claimant had only 
five degrees flexion, whereas normal flexion is ninety degrees ; 
that claimant had extension of between five and ten degrees, 
whereas normal extension is approximately seventy-five de- 
grees ; that claimant has thirty degrees supination, whereas 
normal supination is ninety degrees ; that claimant has about 
fifteen degrees of abduction, whereas thirty degrees is nor- 
mal; and that claimant has ten degrees of adduction, whereas 
thirty degrees is normal. 

From a careful consideration of the entire record, the 
court finds that the claimant has suffered a thirty-three and 
one-third per cent permanent loss of use of his left arm. 
Claimant’s average weekly earnings, during the year pre- 
ceding the accident were $18.99, making a compensation rate 
of $9.50 per week. Thirty-three and one-third per cent of two 
hundred and twenty-five weeks, the period provided for com- 
puting total loss of use of an arm, equals seventy-five weeks; 
seventy-five weeks at  $9.50 per week equals $712.50, the 
amount of compensation due claimant for his permanent par- 
tial disability. 

Award is therefore entered in favor of the claimant for 
said sum of $712.50, all of which is accrued and is payable 
forthwith. 

This award being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay  Compensa- 
tion Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

(No. 3683-Claimant awarded $4,400.) 

LWILLIA MCDONALD, Claimant, vs. STATB OF ILLINOIS, Respondent. 
Opinion filed March 11, 1942. 

Claimant, pro se. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney- General, for respondent. 



WORKMEN’S COMPENSATION A c w h e n  award may be made f o r  death of 
employee under. Where employee of State sustains accidental injuries, aris- 
ing out of, and in the course of his employment, while engaged i n  extra- 
hazardous employment, resulting in his death, an award may be made for 
compensation therefor, to those legally entitled thereto, in accordance with 
the provisions of the Workmen’s Compensation Act, upon compliance with 
the requirements thereof and proper proof of claim for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

This claim was filed January 23, 1942, by Luvillia Me- 
Donald, on behalf of herself as the widow of Charles 
McDonald, under the Workmen’s Compensation Act of Illi- 
nois fo r  the death of her husband while employed by the State 
of Illinois. The claimant alleges that she is the widow of 
Charles McDonald avld resides in Roscoe, Winnebago County, 
Illinois. That on the 26th day of December, 1941, the said 
Charles McDonald was an employee in the Maintenance 
Bureau of the Division of Highways of the State of Illinois, 
and that on that day, about 11:58 A. M., while accompanied 
by Clark Weller, another employee of the State of Illinois, 
and while deceased was driving a snowplow truck owned by 
said Division of Highways across the tracks of the Chicago, 
Milwaugee, St. Paul and Pacific Railroad just west of Rock- 
ton, Illinois, he was then and there struck by the train and 
killed. That a t  the time of the accident, which resulted in his 
death he was being paid by the Division of Highways at  the 
rate of sixty-five cents an hour for an eight hour work day. 

Claimant further alleges that in accordance with the pro- 
visions of the Workmen’s Compensation Act she is entitled to 
receive the sum of Four Thousand Four Hundred ($4,400.00) 
Dollars, because of the death of her husband, and further 
that she is entitled to have the cost of transporting deceas6d’s 
body from the site of the accident by ambulance service if 
not paid. She further states that the said Charles McDonald 
at the time of his death was thirty-five years of age with no 
dependents, except the claimant. 

This claim comes before the court on the claimant’s com- 
plaint, the stipulation between the parties hereto, including 
the report of the Division of Highways, dated February 5, 
1942, and the respondent’s statement, brief and argument ; 
that on ,behalf df claimant having been waived. 
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Under rule 21 of this court the report of the Division of 
Highways filed in this case is prima facie evidence of the 
facts set forth therein. 

Said report states that on December 26, 1941, shortly 
after midnight McDonald accompanied by his helper, Clark 
Weller, left the division garage in Roscoe in a truck owned 
by the division, and plowed snow on U. S. Route 51 between 
South Beloit and Rockford. At about 6:OO A. M. they went 
to  Rockton and then plowed snow on S. B. I. Route 2 between 
South Beloit and Rockford, then returned to Rockton at  about 
11:15 A. M., they then plowed snow on the Shirland Spur 
pavement westward from Rockton. At 11:38 A. M., about 
one mile west of S. B. I. Route 2 they stopped at the crossing 
of the Chicago, Milwaukee, St. Paul ant1 Pacific Railroad, 
lifted the plow and proceeded to cross the crossing. A rail- 
road train at that point struck the truck, killed McDonald 
instantly, and injured Weller so seriously that he died two 
days later. McDonald was instructed by the Division of 
Highways to  plow snow at these locations. The division had 
knowledge of the accident the same day on which it occurred. 
That the division has paid no compensation in this case for 
disability, but has paid Ten ($10.00) Dollars to the Rosman- 
Uehling-Kinzer Company, Beloit, Wisconsin, f o r  the trans- 
portation of the body of deceased from the site of the accident 
to Rockford, where an inquest over the body was conducted, 
and thence to the funeral home of that company in Beloit. 

Charles McDonald was first employed by the Division. of 
Highways on March’31, 1941, at  the rate of fifty cents an 
hour. On April 5 ,  1941, his rate of wages was increased to 
sixty cents an hour. On November 21, 1941, his rate of wages 
was increased to  sixty-five cents an hour. During the period 
of his employment McDonald was a truck driver f o r  the divi- 
sion. McDonald, and his predecessor, received wages from 
the Division of Highways in the total amount of One Thou- 
sand Six Hundred Forty-nine Dollars and Ten Cents ($1,649,- 
10) , annually, exclusive of overtime, and eight hours, consti- 
tuted a normal working day. 

Upon a full consideration of this case the court finds it 
has jurisdiction of the parties hereto, and of the subject mat- 
ter, and that the respondent had proper notice of the accident 
and death of claimant’s intestate. An application for adjust-. 

. 
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ment of claim was filed in apt time as provided in Section 24 
of the Workmen’s Compensation Act. 

This court has decided in a number of cases that an em- 
ployee of the respondent, engaged as a highway maintenance 
worker, is such an employee of the State as is entitled to the 
benefits of the Illinois Workmen’s Compensation Act, and are 
controlling in the present claim. 

Church, et al., vs. State, 7 C. C. R. 236. 
L i g h t n w  vs. State. 8 C. C. R., 354. 
Feryzison vs. State, 8 C. C. R., 589. 

I n  following those decisions the claimant is entitled to  an 
award for the death of her husband. The basis for computing 
the compensation provided fo r  in Section (7), Paragraph 
(C), is as follows: 

“If the injured person has not been engaged i n  the employment of the 
same employee for the full year immediately preceding the accident, the com- 
pensation shall be computed according t o  the annual earnings which persons 
of the same class in  the same employment and same location . . . have 
earned during such periods.” 

The deceased was employed by the Division of Highways 
on March 31, 1941, and was killed on December 26, 1941, 
making his employment period less than one year. The re- 
port of the Division of Highways shows that his predecessor 
was paid One Thousand Six Hundred Forty-nine Dollars and 
ten cents ($1,649.10) annually, an average weekly wage of 
Thirty-one Dollars and Seventy-one Cents ($31.71), making 
his compensation rate amount to Sixteen Dollars and Fifty 
Cents ($16.50) per week under Section (8) of the Act. 

Under Sections (7a) and (7k) of the Workmen’s Com- 
pensation Act it would appear that the claimant is entitled to  
an award in the amount of Four Thousand Four Hundred 
($4,400.00) Dollars, consisting of the items of Four Thousand 
($4,000.00) Dollars maximum for the widow under Section 
(7a) plus (10%) of this amount or Four Hundred ($400.00) 
Dollars under the amendment t o  the law passed in 1941, as to 
accidents occurring subsequent to  July 1, of that year. It 
further appears from the report of the Division of Highways 
that the respondent had paid f o r  the ambulance to  remove the 
body of said deceased. 

An award is therefore entered in favor of said claimant, 
Luvillia McDonald in the sum of Four Thousand Four Hun- 
dred ($4,400.00) Dollars to be paid to  her by the respondent 
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weekly at the rate of Sixteen Dollars and Fifty C.ents 
($16.50). 

The amount of One Hundred Sixty-five ($165.00) Dollars 
has accrued as earned compensation for ten (10) weeks from 
the date of the death t o  March 6, 1942, and claimant is there- 
fore entitled to  payment of that amount at  this time, with 
further monthly payments t o  be made to her f o r  her use on 
the basis of Sixteen Dollars and Fifty Cents ($16.50) per 
week f o r  256 weeks, until the further sum of Four Thousand 
Two Hundred Twenty-four ($4,224.00) Dollars has been paid 
to her, with an additional final payment of Eleven ($11.00) 
Dollars. Making a total of Four Thousand Four Hundred 
($4,400.00) Dollars ; such future payments being subject to  
the terms of the Workmen’s Compensation Act of Illinois, 
jurisdiction of this cause is hereby retained fo r  the purpose 
of making such further orders as may from time to time be 
necessary herein. 

This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment’ Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
qanner provided for in such Act. 

(No. 3479-Claimant awarded $888.65.) 

MARIE PICKETT, Claimant, os. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1942. 

JAMES E. LONDRIGAN, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S C OM PENSATION AcT-employee of Eankakee State Hospital 
&thin provisions of. The State i n  the operation of the Kankakee State Hos- 
pital is engaged in  an extra-hazardous enterprise, as  defined by Workmen’s 
Compensation Act and all employees of said institution come within provi- 
sions of said Act, irrespective of whether or not they themselves are directly 
exposed to  the hazard. 

- SaME-same-when w a r d  for compensathn for temporary total disa- 
bility and partial loss of use of leg is justified under. Where attendant at Kan- 
kakee State Hospital sustains accidental injuries, arising out of, and in the 

, ’ 



course of .her employment, resulting in temporary total disability and partial 
loss of use of leg, a n  award may be made for compensation therefor, i n  ac- 
cordance with the provisions of the Act, upon compliance by employee with 
the terms thereof, and proper proof of claim for same. 

ECKERT, J. 
On November 29, 1939, claimant, Marie Pickett, was em- 

ployed as an attendant at the Kankakee State Hospital, a 
public institution owned and operated by the State of Illinois 
under the direction of the Department of Public Welfare. 
The institution maintains a carpenter shop, employs an elec- 
trician to do necessary electrical work, and maintains a 
kitchen in which sharp-edged cutting tools are used in the 
preparation of meals for inmates. On the day in question, 
claimant stepped on a window sill in the hospital to pull down 
the shade; the window sash came out causing her to fall to  
the floor, a distance of four and one-half feet. As a result of 
the fall her right leg was broken at the knee. She was fur- 
nished necessary first aid by the respondent, and at  respond- 
ent’s request subsequently employed Dr. Daniel K. Hur for 
necessary medical and surgical treatment. 

Claimant was totally disabled from the date of the acci- 
dent, until July 1, 1940, but she re6eived pay for one month 
and one day while so incapacitated. Her earnings at  the time 
of the accident were $54.60 per month, and her earnings for 
the year preceding the accident were $649.20, o r  an average 
weekly wage of $12.48. At the time of the injury, claimant 
had a child under the age of sixteen years dependent upon her 
fo r  support. 

Under Section 3 of the Workmen’s Compensation Act, 
the provisions of that Act apply automatically to  the State 
when it is engaged in any of the enterprises therein enumer- 
ated and which are declared to be extra-hazardous. The 
State, in the operation of the Kankakee State Hospital, is 
engaged in such an extra-hazardous enterprise. Miele vs. 
State o f  Illinois, 9 C. C. R. 170; Lynch vs. State of Illi.lzois, 9 
C. C. R. 290. The enterprise being extra-hazardous, all em- 
ployees of the institution come within the provisions of the 
Act irrespective of whether or not they themselves are direct- 
ly exposed to  the hazard. Ascher Bros. vs. Industrial Com- 
mission, 311 Ill. 258 ; Illi?zois Publishing Company vs. Imdus- 
trial Commissiom, 299 Ill. 189. At the time of the injury the 
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claimant and respondent were operating under the provisions 
of the Workmen’s Compensation Act of this State. 

It appears from the record that claimant’s injury oc- 
curred during her normal working hours and while she was 
on duty under the supervision of her immediate superior. At 
the time of the accident, she.was doing the routine cleaning 
of the ward to which she was assigned. It thus appears that 
claimant’s accident arose out of and in the course of her em- 
ployment. 

Claimant has incurred doctor bills in the total amount of 
$110.00 which appear to be reasonable and necessary charges 
for the services rendered. In  view of the fact that respondent 
requested claimant to  secure her own physician and surgeon, 
claimant is entitled to  an allowance for these services. 

The uncontradicted testimony is to the effect that claim- 
ant was temporarily totally disabled from November 29, 1939, 
to July 1, 1940, a period of thirty and four-sevenths weeks. 
It is admitted, however, that claimant was paid during this 
period for November 30th and f o r  the entire month of Decem- 
ber, 1939, on the basis of $54.60 per month, making a total of 
$56.42 to be deducted from any award for temporary total 
disability. 

In  addition to her claims for an allowance for medical 
and surgical services and for temporary total disability, 
claimant alleges a permanent partial loss of the use of her 
right leg. Dr. Hur, who testified on her behalf, fixed the loss 
at approximately twenty per cent. He testified that claimant 
had about ninety degrees of flexion in her right leg; and that 
the normal amount of flexion in such joint is one hundred 
and twenty to one hundred and thirty-five degrees. Dr. Hur 
also testified that claimant lacked two or three degrees of 
complete extension. Claimant testified that her leg is sore 
and painful when she stands upon it fo r  any length of time, 
and when there are changes in the weather; that she cannot 
straighten it out; that she still has pain when the leg is at 
rest; that she is unable to  climb stairs without support. When 
the testimony was taken in the case, claimant was still being 
treated, and apparently had considerable callous formation in 
the knee joint as a result of the fracture. Her walk was not 
a normal gait in that she favored her right side although there 
was no shortening. 
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From a careful consideration of the entire record, the 
court finds that claimant has suffered a twenty per cent 
permanent loss of the use of her right leg, and claimant is 
therefore entitled to have and receive from the respondent the 
following sums, to-wit : 

The sum of $100.00 for the use of Dr. Daniel K. Hur 
f o r  and on account of medical and surgical services, and the 
sum of $10.00 for the use of Dr. Hamilton for like services. 

$11.00 per week for thirty and four-sevenths weeks, 
or the sum of $336.28, from which must be deducted the sum 
of $56.42, heretofore paid to  claimant, leaving a balance of 
$279.86. 

(3) The further sum of $11.00 per week for twenty per 
cent of one hundred and ninety weeks, o r  thirty-eight weeks, 
to-wit : $418.00 for  the permanent loss of twenty per cent of 
the use of her right leg. 

Since this injury occurred subsequent to July lst, 
1939, the award must be increased ten per cent or $80.79, 
making a total due claimant of $888.65. 

Award is therefore entered in favor of the claimant f o r  
the said sum of $888.65, all of which is accrued and is payable 
forthwith. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided for  in such Act. 

(1) 

(2) 

(4) 

(No. 3631-Claim denied.) 

PAUL REABER AND LORETTA KOEPKE, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opin ion  filed March 11, 1942. \ 

RUDNICK & WOLFE, for claimant. 

GEORGE F. BAFLRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 
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HIGHWAYS- maintenance of governmental function-negligence of enz- 
ployees of State, in cornstruetion or maintenance of--State not liable for- 
personal injuries or property damage suf fered as result of  - award for on 
grounds of equxty and good conscience cannot be made. The facts in this case 
and the contentions of claimants herein are  almost identical to those in  
Allisom vs. State, 11 Court of Claims Reports, page 420 and what was said by 
the court in that case applies with equal force herein. 

FISHER, J. 
Claimants seek to recover for injuries sustained and 

property damages caused by the left front wheel of a 1935 
Ford V-8 automobile owned and driven by claimant, Paul 
Reaber, being driven on July 12, 1941, about 11:30 o’clock 
A. M. into a large hole five or six inches deep in the pavement 
about one-half mile west of Waukegan, Illinois, on State Bond 
Issue Route No. 20. Claimants further allege that said hole 
was in said pavement of State Bond Issue Route No. 20 f o r  a 
long time prior to  the date of said accident and the respondent 
knew, or should have known, of its existence, and that the 
respondent’s negligent failure to repair said hole was the 
proximate cause of said accident and the damages sustained 
by claimants. Claimant, Paul Reaber, alleges damages sus- 
tained of $100.00, and claimant, Loretta Koepke, in the 
amount of $10,000.00. 

In  the maintenance of its hard-surfaced roads, the State 
is exercising a governmental function. This court has held in 
numerous cases that the State, in the exercise of a govern- 
mental function, is not liable for injuries t o  persons or prop- 
erty, resulting from the negligence of its officers, agents or 
employees. Claimants ask that their respective claims be 
allowed on the basis of equity and good conscience. This 
court has also repeatedly held that it has jurisdiction to 
recommend an award only where the State would be liable in 
law or in equity in a court of general jurisdiction if it were 
suable. Crabtree vs. State, 7 C. C. R. 207. 

On the facts of this case as they have been presented here 
there is nothing this court can do but deny the claim. 

It is therefore ordered, that the motion of the Attorney 
General to dismiss the case is sustained, and the claim is 
hereby dismissed. 
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(No. 3417-Claimant awarded $359.55.) 

RUFUS TYLER, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed March. 11, 1942. 

L 

CLARENCE B. DAVIS, fo r  claimant. 
GEORGE F. B A R ~ T T ,  Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, f o r  respondent. 
WORKMEN’S COMPENSATION A C T - W ~ ~  award f o r  compensation under  for  

permanent partial loss of  use of right hand i s  justified. Where employee of 
State sustains accidental injuries, arising out of, and in the course of his 
employment, while engaged in extra hazardous employment, resulting i n  
permanent partial loss of use of hand, an award may be made for compen- 
sation therefor, in accordance with the provisions of the Act, upon com- 
pliance with the terms thereof and proper proof of claim. 

SAME--?~O provision therein f o r  compensation. for partial loss of hearing. 
The Workmen’s Compensation Act does not provide for compensation for 
partial loss of hearing, and in the absence of such provision no award can 
b,e made for any such loss. 

SAME - disfigurement -when not compensable under. To justify an 
award for disfigurement, same must only be permanent and serious, but must 
be such a disfigurement as affects a person’s employment, and where such 
person is able to  procure employment similar to that in which he was en- 
gaged at time of injury causing disfigurement, with no reduction of earnings 
as a result thereof, no award can be made for same. 

ECEERT, J. 
On August 18, 1939, the claimant, Rufus Tyler, was em- 

ployed by the Department of Agriculture of the State of 
Illinois as a garbage collector at  the Illinois State Fair. While 
at  work back of the 4H Club, he fell from the wagon in which 
he was riding, bruising his face and lips, and suffering con- 
tusions of the right wrist and forearm. He was taken to the 
emergency hospital for preliminary treatment and then to 
the office of Dr. David M. McCarthy who treated him at the 
expense of the State for five o r  six weeks. 

At the time of his injury, claimant was forty-six years of 
age, a resident of Peoria, Illinois, and an unmarried man 
without dependents. No claim is made for temporary total 
disability, but claimant seeks compensation for  permanent 
injury to arm, wrist and hand, f o r  a scar upon his face, and 
for partial loss of hearing in left ear. At the time of the 
injury claimant was being paid fifty cents per hour’and worked 
about eight hours a day, five days a week: Employees of the 
Department- of Agriculture engaged in the same capacity and 

I ‘  
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at the same rate as claimant are employed less than two hun- 
dred days a year. Subsequent to his discharge by Dr. Me- 
Carthy, he went to work for  the City of Peoria and continued 
in that work until taken ill with pneumonia. 

From the record in this case it appears that a t  the time of 
the injury in question, the claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State, and that notice of the accident and 
claim f o r  compensation were made within the time provided 
by the Act. The accident arose out of and in the course of 

It also appears from the record that any impairment of 
claimant’s hearing is not connected with the injury in ques- 
tion. Furthermore, the Workmen’s Compensation Act does 
not provide for compensation for partial loss of hearing, so 
that no award can be made f o r  such alleged impairment. 

From the testimony of Dr. McCarthy, it appears that 
claimant has scar about one-half inch long on the upper lip 
which the doctor stated was not a serious disfigurement of 
the face. Following the accident claimant was able to secure 
employment similar to that in which he had been engaged at 
the time of the accident. The State contends, and it is not 
denied by the claimant, that a disfigurement to  be compensable 
must, in addition to being permanent, be a serious disfigure- 
ment. “The commissions and courts have decided in various 
cases that before a disfigurement can be considered serious it 
must be of such a disfigurement as affects a man’s employ- 

. ment.” Section 272, Angerstein (1930 Edition). No award 
can therefore be made to  claimant on account of the alleged 
disfigurement. 

I t  appears from the record that there is no injury to 
claimant’s wrist, but that claimant has suffered a permanent 
partial loss of the use of his right hand. The uncontradicted 
testimony is that the disability is twenty-five per cent. At 
the rate of fifty cents per hour, eight hours per day, compen- 
sation should be determined on the basis of two hundred days 
at  four dollars per day, or an annual wage of Eight Hundred 
Dollars. This in turn equals an average weekly wage of 
$15.38. Under the provisions of the Workmen’s Compensa- . 
tion Act, claimant is entitled, f o r  twenty-five per cent perma- 
nent partial disability of his right hand, to fifty per cent of 
his average weekly wage for  a period of forty-two and one-. 

x 

- the employment. 
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half weeks, or the‘sum of $326.83. Since the accident occurred 
after July lst ,  1939, the amount of compensation mugt be 
increased ten p’er cent, making a total sum of $359.55. 

Award is therefore entered in favor of the claimant for 
the said sum of $359.55, all of which is accrued and is payable 
forthwith. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,’’ approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided fo r  in such Act. 

’ 

(No. 3682-Claimant awarded $4,309.80.) 

ALTA WELLER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

WoBnMm’s COMPENSATION ACT-Whe?X award may he made for death of 
employee under. Where employee of State sustains accidental injuries, aris- 
ing out of and in the course of his employment, while engaged in extra- 
hazardous employment, .resulting in his death, an award may be made for 
compensation therefor, to those legally entitled thereto, i n  accordance with 
the provisions of the Workmen’s Compensation Act, upon compliance with the 
requirements thereof and proper proof of claim for same. 

Assistant Attorney General, for respondent. 

- 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: I 

This claim comes before the court on complaint of Alta 
Weller f o r  adjudication under the Workmen’s Compensation 
Act for  the death of her husband. 

The record consists of the complaint, report of the Divi- 
sion of Highways, stipulation, and brief, statement and argu- 
ment of the respondent. The claimant waives her right to 
file her statement, brief, and argument. The facts in this 
case were fully set out in Luvillia McDowald vs. State, No. 
3683. 
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The complaint was filed on the twenty-third day of Janu- 
ary, ,1942. 

Under the rules of thia court the report of the Division 
of Highways is prima facia evidence of the facts set up in 
said report unless they are denied by the claimant. This re- 
port shows that the husband of the claimant was an employee 
of the State of Illinois, and was first employed by the re- 
spondent on the 11th day of April, 1941, at the rate of fifty 
cents an hour, as a helper to  Charles McDonald, a truck 
driver employed by the Division of Highways. Not having 
worked for the State f o r  one full year the report sets up that 
his predecessor was paid at the rate of Nine Hundred 

’ Seventy-nine Dollars and Fifty Cents ($979.50) annually. 
This would mean an average weekIy wage of Eighteen Dollars 
and Eighty-four Cents ($18.84), making his compensation 
rate amount to Ten Dollars and Thirty-six Cents ($10.36)’ 
per week, under Sections (8b) and (8-L) of the Workmen’s 
Compensation Act. 

The decedent Clark Weller was a companion of Charles 
McDonald on the snow plow being operated by them o n  the 
S. B. I. Route No. 2 just West of Rockton, Illinois, on the 26th 
day of December, 1941, and upon proceeding t o  cross the 
tracks of the Chicago, Milwaukee, St. Paul, and Pacific Rail- 
road at  about 11:38 A. M. a train struck the truck in which 
they were riding and completely demolished the truck killing 
McDonald instantly, and injuring Weller so seriously that he 
died two days later on the 28th day of December, 1941. 

Claimant seeks an award of $4,400.00 for the death of 
her husband, as compensation, in accordance with the pro- 
visions of the Workmen’s Compensation Act of the State of 
Illinois, and further that she is entitled t o  $194.50 including 
medical, hospital and ambulance services. 

The opinion in Luvillia McDo.nald vs. the State of Illiflois, 
supra, is controlling in this case. 

The court finds that at the time of the injuries which 
resulted in the death of the husband of claimant that all the 
requirements under Section (24) of the Workmen’s Compen- 
sation Act have been fully complied with; that at the time of 
the death of claimant’s decedent the claimant was fully de- 
pendent upon him fo r  support, but had no children o r  other 
dependents under the age of sixteen years. 
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Under the report of the Division of Highways in this 
case it appears that the following claims have been paid by 
the respondent: 
Dr. Earl R. Cochran, Rockton. .................................... $109.00 
Dr. G. F. Ottaw, Beloit, Wis.. ...................................... 10.00 
Beloit Municipal Hosp., Beloit. .................................... 62.50 
Ginders Ambulance Serv., Rockford. .............................. 13.00 

Total ........................................................ $194.50 

Under Sections (7a) and (7k) of the Workmen’s Com-‘ 
pensation Act it would appear that the claimant is entitled to  
an award in the amount of Four Thousand Three Hundred 
Nine Dollars and Eighty Cents ($4,309.80), consisting of 
Three Thousand Nine Hundred Eighteen ($3,918.00) Dollars 
which is four times the average earnings of the decedent and 
ten (10) per cent the total under th i  amendment to the law 
passed in 1941 as to  accidents occurring subsequent to  July 
lst, of that year. / 

We further find that the sum of Sixty-two Dollars and 
Sixteen Cents ($62.16) representing six weeks accrued compen- 
sation at the rate of Ten Dollars and Thirty-six Cents ($10.36) 
is payable as of Feb. 8, 1942, in that amount, and claimant is 
therefore entitled to  payment at this time in the sum of Sixty- 
two Dollars and Sixteen Cents ($62.16), with further monthly 
payments to  be made to her on the basis of Ten Dollars and 
Thirty-six Cents ($10.36) per week for four hundred and nine 
weeks (409) until the further sum of Four Thousand Two 
Hundred Thirty-seven Dollars and Twenty-four - Cents ($4,- 
237.24) has been paid to her with an additional final payment 
of $10.40, making a total of Four Thousand Three Hundred 
and Nine Dollars and Eighty Cents ($4,309.80), fo r  which an 
award is hereby entered in fa‘vor of claimant Alta Weller; 
such future payments being subject to the terms of the Work- 
men’s Compensation Act of Illinois, jurisdiction of this cause 
is hereby retained for the purpose of making such further 
orders as may from time to  time be necessary herein. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 

- 

. 
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able from the appropriation from the Road Fund in the man- 
ner provided fo r  in such Act. 

(No. 3596-Claimant awarded $1,481.12.) 

MARGARET ADAMS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinzon filed February 10, 1942. 
Reheal-ifng allowed March 11, 1942. 

Opanzon o n  rehearzng filed May 12, 1942. 

I ROY A. PTACIN, for claimant. 

I 
GEORGE I?. BARRETT, Attorney General; WILLIAM L. MOR- 

GAN, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT-in jurg sustaincd on  premises of  employer 

-whale on w a y  t o  work-accident  arising out of and in t h e  course o f  employ- 
ment .  An injury accidentally received on the premises of the employer, by 
an employee, while going to or from his place of employment, by a customary 
or permitted route, within a reasonable time before or after work, is received 
in the course of and arises out of the employment. 

SAME-when award m5g be made under f o r  tenaporary total disability 
and permanent partaal loss of  use of leg. Where employee of State sustains 
accidental injuries, arising out of and in the  course of her employment, while 
engaged in extra-hazardous employment, resulting in  total temporary dis- 
ability and permanent partial loss of use of leg, a n  award may be made for 
compensation therefor, in accordance with the provisions of the Act, ~ upon 
compliance by said employee with the requirements thereof and proper proof 
of claim for same. 

CHIEF JUSTICE DAMROE ,delivered the opinion of the 
court: 

The complaint in this case, filed March 18, 1941, asks an 
award of $1,232.82. It states-that Margaret Adams was em- 
ployed by the Department of Public Welfare at the Chicago 
State Hospital, Chicago, Illinois, as an attendant. 

That on January 24, 1941, she was reporting for duty, 
had entered the grounds of said hospital, which are set off 
by a high fence, and gate. That she had proceeded some 
fifty or  seventy-five feet, inside of the main gate of said insti- 
tution, and while walking on the sidewalk, which was slippery 
with ice, she suddenly slipped, and was thrown to  the sidewalk 
and sustained injuries f o r  which she should be paid under the 
provisions of the Illinois Workmen’s Compensation Act. 

The file consists of the complaint and amendment thereto, 
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transcript of the evidence, taken on June 6,1941, and abstract 
of same, also evidence of claimant taken on October 3, 1941, 
brief, statement, and argument of attorney f o r  claimant and 
assistant attorney general for the respondent. 

The evidence, taken on June 6,1941, shows that the claim- 
ant had been employed at said hospital for some length of 
time, prior to January 24, 1941, and was in charge of a ward 
housing approximately 150 patients and had two employees 
under her supervision. That on the last mentioned date a t  
about 6:30 A. M., while going to work, and having passed the 
main gateway, which was the usual and customary entrance 
used by employees and after passing within the grounds from 
fifty to  seventy-five feet inside the main gate, and while walk- 
ing along on the sidewalk leading to  her place of employment 
she approached a curve in said sidewalk, and starting around 
the curve both feet shot out from under her causing her to 
fall. She was unable to arise for some time, but finally pulled 
herself up  by the use of a light post which was close by. Upon 
arising she discovered that she could not put her right foot  
to  the ground. Another attendant came along and with his 
and other assistance she was taken to the gate house where 
she was placed on a stretcher and taken directly to the insti- 
tution hospital. She was put to bed, given a hypodermic to 
quiet her pain, x-rays were made, and sand bags were put 
around her right limb, the site of the injury. On the follow- 
ing day the right femur was set by Dr. Samuel R. Rhbert, who 
held the position of Consulting Orthopedic Surgeon at the 
Chicago State. She was kept off her feet f o r  approximately 
three months without weight bearing. 

The evidence further shows she reported f o r  duty on 
Sunday, June 15,1941, worked one shift and due to the swell- 
ing and pain in her right limb she was unable to return the 
following day. She remained away from her work thereafter 
until the sixth day of July, 1941. She has been working regu- 
larly fo r  the respondent since that time. The record shows 
that due to  the injury she was confined to her bed f o r  five 
weeks, then for about three weeks was in a wheel chair for a 
few hours each day and then was compelled to  go back to  bed. 
Later she used crutches to get around. Her wages paid by 
the respondent amounted to  $63.00 per month and one meal 
a day at  the institution, valued by the Department of Public 
Welfare a t  the sum of $6.00 per month. I n  her attempt to  ge t ,  

. 

. 



108 

well she incurred a doctor bill which is due Dr. Samuel R. 
Rubert in the sum of $300.00; $3.00 to  Dr. R. M. Fonner, $2.00 
for an office visit, and her d iee l  chair rental was $5.00. In  
all she claims to have expended or become liable fo r  $332.70 
f o r  medical treatment and medicines, of which $32.70 was 
paid by her leaving an unpaid bill of $300.00 due to  the said 
Dr. Samuel R. Rubert. All hospital services were furnished 
by the respondent except the above enumerated items. 

Claimant at  the time she suffered the injury was fifty-one 
years of age, married but having no.children under sixteen 
years of age. 

Two points are to be decided, first whether or not .the 
claimant was on duty at  the particular moment of the occur- 
’ rence, and if so whether or not she is entitled to an award for  
temporary and permanent partial incapacity o r  disability. 

The issue raised in the record is whether the claimant’s 
employment had begun a t  the time of the accident, under the 
terms of the Workmen’s Compensation Act. This must be 
decided before an award shall be made or denied. The testi- 
mony shows that she had entered the grounds of the respond- 
ent, the place of the accident being some fifty to  seven-five feet 
within the main gate when she slipped and fell. I n  the case 
of Indian Hill Courttry Club vs. Irzd. Comm., 309 Ill. 271, the 
court said: 

“It is not essential to the right to receive compensation that the em- 
ployee should have been working at the particular time when the injury was 
received. The employment is not limited to  the exact moment when he 
begins work and when he quits work. An injury accidentally received on 
the premises of the employer by an employee while going to or from his 
place of employment by a customary or permitted route, within a reasonable 
time before or after work, is received in the course of and arises out of the 
employment.” 

. 

- 

Union itarch Co. vs. Ind.  Commission, 344 Illinois 77. 
Siillivan, et al., vs. Rtate of Illinois, 10 C .  C .  R., 18. 

We must conclude that a t  the time of the accident in 
question Margaret Adams was on the premises of her em- 
ployer ; was at the immediate place her labors were t o  be per- 
formed; was traveling a natural and permissible course 
included in the field of her labor; the accident occurred at  
approximately 6:30 A. 11. and she was due on her job at  6:45 
A. M. We believe the record sufficiently discloses that the 
accidental injuries arose out of and in the course of her em- 

. 



109 

ployment, within the meaning of the Workmen’s Compensa- 
tion Act. 

The next question fo r  this court to decide is the extent of 
the injury. 

The evidence taken on June 6, 1941, discloses that Dr. 
Albert C: Field, called on behalf of the claimant, testi,fied that 
he examined the claimant on May 23, 1941, and found the 
right leg was somewhat swollen and edematized. The right 
ankle measured 9+/2 inches and the left 834 inches; her right 
calf measured 13v2 and the left 13 inches; the right knee 
measured 16 and the left 15,1/2 inches. He stated the foot was 
rotated somewhat outward and there was a restriction of 
movement in the hip and she walked witl9 a decided limp, and 
was using a cane. There was some limitation of flection of 
the right knee, the capsule being somewhat thickened. He 
stated the weight bearing surface was somewhat altered, and 
that the x-rays disclosed a fracture of the cervical neck of the 
femur which was held in apposition by two screws, which were 
in place at  that time, and that the fracture line was fairly well 
healed. He stated that, in his opinion, based on reasonable 
medical certainty that her disability at  that time was a good 
60 per cent of her right leg. There was no cross examination 
of this witness by the respondent. 

Dr. Samuel R. Rubert, who stated he held the position of 
Consulting Orthopedic Surgeon at  the Chicago State Hos- 
pital was called by the respondent. He stated he was called 
on the case the day after the accident, and found she had 
sustained an intermuscular fracture of the neck of the right 
femur, which he treated by insertion of two screws through 
an incision over the trochanter. That to  perform this opera- 
tion he gave her a local anesthetic; that she was kept off her 
feet f o r  three months without weight bearing, and was then 
instructed to begin bearing weight on the limb. That she was 
a good patient and the result was a good one. He stated that 
a t  the time of the hearing, June 6, 1941, she had an excellent 
recovery up to that time and that her disability was not over 
25 or 30 per cent. That she had some arthritic changes both 
in her knee and her hip, not the result of the accident. On 
cross examination he stated that the last x-ray showed good 
bony union. 

Further testimony was taken on October 3, 1941, the 
claimant was called as a witness in her own behalf. She 
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stated that she reported for duty on Sunday, June 15, worked 
one shift, and went home very disabled; she said her leg was 
quite swollen and she was not able to  go back to work. It 
pained her considerably and interrupted her sleep. She was 
paid by respondent for this day. She further stated that she 
again reported f o r  work on July 6, and has worked at the 
Fame occupation for which she is now being paid the same 
wage rate, and so fa; as the record is concerned is still an 
employee of the respondent. Nowhere in her evidence taken 
at this time is there any reference to her inability, if any, to 
do the work she formerly performed prior to the injury, and 
it must be assumed that she is performing satisfactory serv- 
ices for the respondent. 

. Her claim is made for compensation f o r  both temporary 
and permanent partial disability. The burden of proof is on 
the claimant to show such disability, and to establish her right 
to compensation therefor, and this she has failed to  do. Where 
it appears that her earning capacity is app’arently as great,at 
the time of the hearing on such claim as before the accident, 
and that employee is fully able to perform the same duties no 
basis is shown upon which to estimate an award for perma- 
nent partial disability. 

Where it appears that employee sustained accidental in- 
juries arising out of and in,the course of his employment, 
while engaged in hazardous’ employment, resulting in tem- 
porary total disability, an award may be made for compensa- 
tion f o r  same, in accordance with provisions of the Act, upon 
compliance with provisions thereof if the proof supports it. 

Wiedner vs, gtute of Zllinois, 10 C. C. R., 400. 
From a consideration of the entire record we must con- 

clude that the end of claimant’s total temporary disability 
was July 6, 1941, on which day she returned to work at  the 
same wages and apparently has performed the same duties 
required of her prior to her accidental injuries. 

Claimant’s regular salary was $63.00 plus $6.00, main- 
tenance per month, making a total of Sixty-nine ($69.00) 
Dollars per month, or an annual salary of Eight Hundred 
Twenty-eight ($828.00) Dollars. This is an average weekly 
wage of Fifteen Dollars and Ninety-two Cents ($15.92), the 
$ate of compensation therefore would b’e Seven Dollars and 
Ninety-six Cents ($7.96) plus a ten per cent increase, as pro- 
vided.under Section Eight (8), Paragraph (L) of the Work- 
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men’s Compensation Act, being Eight Dollars and Seventy- 
six Cents ($8.76). 

From a consideration of the evidence the court finds the 
claimant is entitled to temporary total disability for  a period 
of twenty-three (23) weeks, at the rate of‘ Eight Dollars and 
Seventy-six Cents ($8.76), amounting to Two Hundred One 
Dollars and Forty-eight Cents ($201.48)’ from which must be 
deducted the sum of Fifty-one Dollars and Seventy Cents 
($51.70) paid to claimant f o r  non-productive work subsequent 
to  said accident which leaves a balance of One Hundred 
Forty-nine Dollars and Seventy-eight Cents, ($149.78), plus 
Thirty-two Dollars and Seventy Cents ($32.70) for money 
expended for medicines, bandages, wheel chair and crutch 
rental, by the claimant, making a total sum of One Hundred 
Eighty-two Dollars and Forty-eight, Cents, ($182.48). * The 
bill shown by the evidence and filed herein in the sum of Three 
Hundred ($300.00) Dollars fo r  services rendered to  claimant 
by Dr. Samuel R. Rubert, was incurred with the approval of 
the respondent and is entitled to payment. 

It is therefore ordered that an award be, and the same 
is hereby allowed for the payment of said bill in the sum of 
Three Hundred ($300.00) Dollars in favor of claimant for 
the use of Dr. Samuel R. Rubert. It is further ordered that 
an award be, and the same is hereby allowed claimant f o r  
temporary total disability sustained by her in the accident in 
question, in the sum of One Hundred Eighty-two Dollars and 
Forty-eight Cents ($182.48), which includes the sum of 
Thirty-two Dollars and Seventy Cents ($32.70), expended by 
her for  the items above mentioned, making a total amount of 
Four Hundred Eighty-two Dollars and Forty-eight Cents 
($482.48), all of which has accrued and is payable at the 
present time. 

This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation t o  Pay Com- 
pensation Claims of State.Employees and Providing €or the 
Method of Payment Thereof,” approved June 30; 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and.when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided fo r  in such Act. 

- 

- 5 
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SUPPLEMENTAL OPINION ON REHEARING. 

Per Curiam. 

On February 10,1942 an award was entered in the above 
entitled cause in favor of claimant in the sum of $182.48 fo r  
temporary total disability and f o r  $300.00 for  the use of Dr. 
Samuel R. Rubert fo r  ,medical services rendered to the 
claimant. Her claim.for permanent partial loss of use of 
her right leg under the provision of Section (8), Paragraph 
(E) of the Workmen’s Compensation Act, was denied fo r  the 
reason that the court was not convinced that she had proven, 
by a preponderance of the evidence, that she was entitled 
to same. 

On February 27, 1942 a petition for a rehearing was filed 
by claimant asking leave to produce further testimony to 
support her claim for permanent partial loss of use of said 
right leg. This court granted the prayer of petitioner on 
the 11th day of March, 1942. Pursuant t o  said order addi- 
tional testimony was taken in Chicago on the 10th day of 
April, 1942, there being present the petitioner, Margaret 
Adams, Dr. Albert C. Field, the attorney for the claimant, 
and the Attorney General representing the respondent. 

Dr. Field testified that he had re-examined the claimant 
on the 25th day of March, 1942 and took an x-ray film on 
the same day, which was offered and received in evidence. 
From his re-examination of claimant and the reading of the 
x-ray film, and in answer to a hypothetical question he states 
that <there has been n o  improvement in the condition of the 
right hip and leg of the claimant from his examination made 
on May 23, 1941. That in his examination of the claimant 
on March 25, 1942 that the x-ray taken on that day revealed 
that the fracture had not entirely healed; the hip, however, 
is still in place, being held in apposition by two screws that 
are about three and one-half (3%) inches in length. The 
x-ray, however, disclosed a deterioration of the condition of 
the claimant’s leg. The first x-ray taken on March 23, 1941 
showed an area of increased density in the region of the right 
sacro-iliac joint, and showed the area to  be hardened. The 
latter x-ray taken March 25,1942 revealed the hardened area. 
had been absorbed, that is, a process of bone deterioration had 
been going on, and showed that the claimant actually had a 
hole in the bone of her sacro-iliac region. He stated that 

- 
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this condition and the loss of-use of claimant’s leg are per- 
manent in nature and are the direct result of the accident 
suffered by claimant on January 24, 1941. 

At the original hearing on June 6, 1941, Dr. Field also 
testified for claimant, stating that in his opinion, on a thor- 
ough examination of claimant and the study.of an x-ray film 
taken of her right hip joint that she had suffered a sixty (60) 
percent disability of her right leg, and that he mas now of 
the opinion that her condition had not improved since he 
testified a t  the first hearing. 

The claimant also testified on the 25th day of March, 
1942, she stated she had been working steadily since July 
6, 1941, but now her work consists principally of supervision 
of two other employees. That prior to the accident she walked 
around the ward and now she is not able to do so,,she does 
most of her work from the desk. That there is constant 
pain in the limb, and hip, and if she stands very long there 
is a swelling; that she does not have the free action of her 
right leg as she formerly had, and that change of weather 
affects it very much; that she is now unable to run, and that 
she is constantly falling to her right side. She is unable to 
turn in bed at night without pain, and that when she does 
she has to pull herself over by the edge of the mattress and 
that she is unable to stoop and pick up things’ from the floor 
on her right side. 

There was no evidence in rebuttal offered on behalf of 
respondent. On the basis of the evidence submitted as to the 
.present condition of the claimant’s right leg, the court finds 
that a sufficient legal basis for an allowance of an additional 
award fo r  permanent partial disability of claimant’s right 
leg has been shown. Nokomis Cool Co. vs. Irzdustrial Corn- 
missiorz, 308 Illinois, 609; Swift d Co. vs. Industrial Commis- 
&ow, 302, Illinois, 44. 

That an award of sixty (60) percent loss of use is a fair 
and reasonable percentage to allow claimant as the result of 
the injuries suffered by her while in the employment of the 
respondent on the 34th day of January, 1941, as provided in 
Paragraph (E) of Section (8) of the Workmen’s Compensa- 
tion Act. 

per month, making a total of $69.00 per month, o r  an annual 
salary of $828.00. This is an average weekly wage of ,$15.92. 

- 

Claimant’s salary was $63.00 plus $6.00 maintenance - 
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The rate of compensation therefore would be $7.96 plus a 
10 percent increase, as provided under Section (8) , Paragraph 
(L) of the Workmen’s Compensation Act making her com- 
pensation rate $8.76. 

It is therefore ordered that a supplemental and additional 
award be entered herein in the sum of $998.64, calculated as 
follows: Under the Compensation Act the full loss of use 
of claimant’s right leg would be 190 weeks; sixty percent 
thereof would be 114 weeks to  be paid to  her a t  the rate of 
$8.76, her weekly compensation rate. Forty-five weeks hav- 
ing accrued the claimant is entitled to  the sum of $394.20, 
in a lump sum, leaving a balance due her of $604.44, payable 
in sixty-nine weekly installments of $5.76 per week. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to  Pay Compeni 
sation s claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the general revenue fund 
in the manner provided for in such Act. 

(No. 3530-Claim denied.) 

CLAUDE BOWEN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Mag 12, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

LICENSE Fm-required under Illinois Liquor Control Ac t  at t i m e  of pay- 
naerit of f e e  for-nzendment subsequently passed making license tinnecessary 

* -does not j i is t i fy  award for refiinrl of f e e - a w a r d  f o r  reficrtd o n  grounds of 
equity and good co%science cannot be nzade. The issues involved herein were 
before this court i n  SteiZ, et al., vs. State, No. 3528, post, this volume, and 
the decision therein is  controlling in this case. 

FISHER, J. 
Complaint mas filed July 29, 1940, alleging that claimant 

mailed a certified check for Fifty Dollars ($50.00) to the 
Illinois Liquor Control Commission in payment of a retail 
distributors beer license for the period 1339-1940, said check 



115 

being accepted by the Illinois Liquor Control Commission; 
that.he also paid and secured an Illinois Wholesale Distribu- 
tors Beer License for the same period; and further that an 
amendment to the State Liquor Laws made it necessary to 
have a retail dealers distributors license in addition t o  the 
wholesale distributors license to sell beer at retail to private 
homes. 

Claimant requests that the Fifty Dollars ($50.00) paid 
to the Illinois Liquor Control Commission in payment of retail 
distributors beer license for the period 1939-1940, and not 
required by the Illinois Liquor Control Commission, be re- 
turned to  him. 

Complaint further alleges that claimant made complaint 
to  the Illinois Liquor Control Commission in September, 1939, 
for a refund, but was referred by them to the Court of Claims. 
That no other person or corporation has any interest in the 
claim. 

Respondent has filed a motion to  dismiss the claim on 
several grounds; that the complaint does not set forth a claim 
which the State of Illinois as a sovereign commonwealth, 
should discharge- and pay in that claimant seeks an award 
representing the refund covering license fees for the period 
1939-1940, during which period of time the law providing for  
such license mas changed; that an award should not be made 
solely on the grounds of equity and good conscience; that the 
complaint does not comply with Rules 4(a) and 6(a) of the 
Court of Claims. 

The complaint does not state sufficiently and concisely 
the facts upon which the claim is based and does not quote 
all the averments of facts necessary to  state a cause of action 
a t  law or in equity as is required by Rule 4(a) ; and does not 
include a bill of particulars as  required by Rule 6(a). 
Claimant, however, may amend his complaint in this respect, 
and €or that reason it is necessary to  consider the remaining 
grounds of respondent’s motion. 

The same questions involved in this case were presented 
to this court in the case of Val  W .  Steil amd Matt S. Be+ax, 
doing business as Auurora Beverage Co., Claimant, vs. State of . 
Illinois, R e s p o n d e d ,  No. 3528, and f o r  the reasons stated 
therein the claim cannot be allowed. 

VCTliere a license fee is paid in an amount that is legally 
due and payable, and after the period fo r  which the- license 

’ 
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is paid has already commenced the law is then amended re- 
ducing the amount or eliminating the license fee altogether 
and the amendment by which the lam is changed is not made 
retroactive, in such cases the excess amount paid cannot be 
recovered back. In the absence of a contrary expression by 
the Legislature, it is reasonably presumed that it was con- 
templated that the reduction was to take effect a t  the begin- 
ning of the next license period after the Act went into effect. 

Respondent’s motion to dismiss is therefore sustained, 
and claimant given thirty days, in which to  amend his com- 
plaint; and in the event claimant declines or  fails to so amend, 
this order dismissing the claim shall become final. 

(No. 3605-Claim denied.) 

MAURICE BREMER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, 1942. 

THEODORE W. HINDS, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; BEN F. RAILS- 

WORKMEN’S COMPENSATION ACI-GOUT? without jurisdictimt t o  hear claim 
under where n o  claim made or application filed for compensatiom within time 
fixed in  flection 24 of. Where no claim i s  made fo r  compensation, nor any 
application filed for same, within time fixed in  Section 24 of Workmen’s 
Compensation Act, the court is without jurisdiction to  proceed with hearing 
on application filed thereafter. 

BACK, Assistant Attorney General, for respondent. 

CHIEF JUSTICE DAMROK delivered the opinion of the 
court : 

Claimant, Maurice Bremer, filed his complaint in this 
court on the 1st day of May, 1941, wherein he avers that he is 
a resident of Pontiac, Livingston County, Illinois, and that 
on the 19th day of December, 1938, while employed by the 
Department of Conservation of the State of Illinois, as in- 
vestigator, and while in the exercise of due care and diligence 
in regard to his health and physical well being, and while in 
the course of his employment on the said day was injured 
while ehanging a tire on an automobae then being used by 
claimant in the performance of his duties f o r  the respondent. 

That as a result of said injury aforesaid, claimant’s hand 
was permanently injured and partially disabled for all time, 



and that in particular the thumb of the hand was and is ren- 
dered useless, and that the whole hand, as a proximate cause 
therefrom, has but a fraction of its former facility for  doing 
the duties for  which it had grown accustomed, and that such 
injury will materially affect claimant’s chances for private 
employment, if such should become necessary in such lines 
of work to which he had become accustomed, and experienced. 

That at the time of said injury claimant was being paid 
a salary by the respondent in the sum of One Hundred Ten 
($110.00) Dollars per month. That all doctor and hospital 
bills were paid by the Department aforesaid. Claimant asks 
damages-against the respondent in the sum of Five Hundred 
($500.00) Dollars, for permanent damages sustained as 
aforesaid. 

This action was n o t  commenced in this court until May 
1, 1941. 

Paragraph (6) of Section (6) of the Court of Claims Act 
provides as follows : 

“The Court of Claims shall have power to hear and determine the lia- 
bility of the State for accidental injury or death suffered in  the course of 
employment, by an employee of the State, such determination to be made in  
accordance with the rules prescribed in  the Act, commonly called the ‘Work- 
men’s Compensation Act; the Industrial Commission being hereby relieved of 
any duties relative thereto.” 

We must, therefore, consider Section (24) of the Com- 
pensation Act, and this section provides that: 

“No proceedings for compensation under this Act shall be maintained 
unless claim for compensation has been made within six months after the 
accident, provided that  in  any case, unless application for compensation is 
filed with the Industrial Commission within one year after the date of the 
injury or within one year after the date of the last payment of compensation, 
the right to file such applicationshall be barred.” 

The respondent did not pay the claimant any compensa- 
tion during the period of his recovery. 

In  the case of the City of Rochelle vs. Iwdustrid Cornrnis- 
sio’y1, 332 Ill. 386, the court held: 

“The making of a claim for compensation as provided in  Section (24) of 
the Compensation Act is jurisdictional and a condition precedent to  the right 
to maintain proceedings under the Act, and whether a claim for compensation 
has been made is a question of fact, t o  be determined as  any other similar 
question.” 

. 

Again, in- Lewis vs. Iwdustrial Cornrnissiom, 357 Ill., 309, 
it was held that: 
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“The making OF a claim for compensation within the statutory period is 
jurisdictional and a condition precedent to the right to maintain a proceed- 
ing under the Compensation Act.” 

This complaint shows on its face that the purported 
injury of claimant occurred on the 19th day of December, 1938, 
and the complaint was filed in this court on the 1st day of 
May, 1941, more than one year subsequent to said purported 
injury. 

Under the authorities lierein cited this court has no 
jurisdiction in this case, and an award is accordingly denied. 

(No. 3699-Claimant awarded $25.80.) 

BURROUGHS ADDING MACIZINE COMPANY, Claimant; vs. STATE OF 
ILLINOIS, Respondent. 

Opin ion  filed May 12, 1942. 

Claimant, pro se. 
GEORGE F. BARRETT, Attorney General j GLENN A. TREVOR, 

, I I Assistant Attorney General, for respondent. 
SERvrcEs-lapse of appropriation before payment-suficient unexpended 

balance zn-when award for value of m a y  be made. The facts i n  this case 
are  similar to those in  Oak Park Hospital, Inc., vs. State, 11 Court of Claims 
Reports, Page 219, and what was said by the Court therein is  equally appli- 
cable here. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Claimant seeks an award in the amount of $25.80. The 
stipulation between the parties hereto provides that the re- 
port of the Director of Insurance, dated March 27, 1942, shall 
constitute the record in this case. 

The claim is for services rendered by the claimant com- 
pany, on adding machine equipment used in the Department 
of Insurance, of the State of Illinois. 

The services were rendered in accordance with the in- 
voice, a copy of which is attached. The complaint has as a 
part thereof, a bill of particulars showing the services were 
furnished by the claimant to  the respondent between January 
1, 1941, and July 1,1941, and should, therefore, be covered by 
the appropriation which lapsed September 30, 1941. 

It appears from the report of the Director of Insurance 
that the invoices for the services were forwarded on July 1, 
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1941, but through an inadvertence mere shown to be for such 
services rendered during the%period of July 1, 1941, t o  Janu- 
ary 1, 1942, instead of the period of from January 1, 1941, to 
July 1, 1941, and appeared to  be in advance of the period for 
which such services mere furnished rather than at  the end 
thereof. 

This was called to the claimant's attention, but the new 
invoices were not. forwarded before the appropriation had 
lapsed on September 30, 1941. 

The report of the Director of Insurance states that the 
services called for in the service agreement were rendered 
by the Company. 

We have held in numerous cases that where services have 
been properly rendered to  the State, and a bill therefor has 
been submitted within a reasonable time, but the same was 
not approved and vouchered for  payment before the lapse 
of the appropriation from which it is payable, without any 
fault or neglect on the part of the claimant, an award for the 
reasonable and customary value of the services will be made, 
where a t  the time the expenses were incurred there were 
sufficient funds remaining unexpended in the appropriation to 
pay f o r  the same. Rock Island Sand & Gravel Co. vs. State,. 
8 C. C. R., 165; Wabash TelephovLe Company vs. State, 10 
C. C.  R., 211. 

An award is therefore entered in favor of the claimant 
for the sum of $25.80. 

(No. 3540-Claim denied.) 

CARROLL DISTRIBUTING CO., Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opanion filed M a y  12, 1942. 

Claimant, pro se. 
GEORGE E'. BARRETT, Attorney General ; GLENN A. TREVOR, 

\ 

Assistant Attorney General, for respondent. 
PLEADING - complaznt faalzng t o  set forth came of  actzon - mzist be dis- 

nzissed. Where complaint on its face fails to  state a cause of action against 
the State, motion to dismiss must be sustained. 

Sanic-rules of court-failure t o  comply wath justafied dasmzssal of claim. 
Failure to comply with rules 4(a), 5(a) ,  5 (b)  and 6(a) of the Court of 
Claims justifies dismissal of claim. 

ECKERT, J. 
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Complaint n7as filed i-n this case on September 6, 1940, 
alleging : 

“In July of 1939, we were informed that we didn’t need retail license to 
sell beer when such beer was not sold on our premises and was not sold in 
less quantity than case or keg and beer delivered to purchaser’s home was 
not for  resale. 

“We asked for refund and received reply that they would make refund 
but were unable to get appropriation necessary from Legislature.” 

To this complaint respondent has filed a motion to dismiss. 
The complaint on its face is entirely insufficient to  state 

a cause of action. Furthermore, it fails to comply with Rules 
4(a) ,  5(a) ,  5(b), and 6(a) of this court., 

Respondent’s motion to dismiss is therefore sustained, 
and claimant given thirty days in which to amend its com- 
plaint; in the event claimant declines o r  fails so to amend, 
this order dismissing the claim shall become final. 

(No .  3697-Claimant awarded $8.14.) 

CONTINENTAL OIL COMPANY, (DEL.), Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed May 12, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

SuPPixEs-Zapse of appropriation-suficimt unexpended balance in-whert 
award for value of m a y  be made. The facts in  this case are the same as 
those in M. W. Kiely Coal Company vs. State, post this volume and what was 
said by the court therein is applicaFle here. 

CHIEF JUSTICE DAMRON delivered the opinion of the court: 

Claimant seeks an award in the amount of $8.14. A 
stipulation between the parties hereto provides that the re- 
port of the Division of Highways shall constitute the record 
in this case, which report is dated April 6, 1942. 

This claim is. f o r  gasoline furnished to the Division of 
Highways or Division of Police, during the months of Feb- 
ruary, April and June, 1941, and should therefore be covered 
by the appropriation which lapsed September 30, 1941. 

It appears from the report of the Division of Highways 
that the invoices were originally scheduled at that time by the 
claimant, but through various causes had not been paid due to 

I .  
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no’negligence o r  fault on the part of the claimant, until after 
the lapse of the appropriation, and at the time the indebted- 
ness was incurred, and at the time said appropriation lapsed, 
there remained therein an unexpended balance sufficient to 
have paid such bills. 

This case comes within the rule that: 
“Where claimant has rendered services or furnished supplies to the State 

on the order or request of aa official authorized to contract for the same, and 
submits a bill therefor within a reasonable time, and due to no negligence or 
fault on the part of claimant same is not approved and vouchered for pay- 
ment before the appropriation from which it is payable lapses, an award for 
the reasonable and customary value of the services or supplies will be made 
where, at the time the obligation was incurred there were sufficient funds 
remaining unexpended in the appropriation t o  pay for the same.” Rock 
Island Eand d Uravel Co. vs. State, 8 C. C. R., 165. 

Since the report clearly indicated that the persons order- 
ing the merchandise had the authority to do so and that they 
were furnished by claimant, and were as represented, and that 
the prices charged were as agreed upon at the request of the 
Division of Highways or Division of Police is a sufficient 
showing f o r  an award. 

The claims appearing to be legal and just, an award is 
therefore made for the payment of same in the sum of Eight 
and 14/100 Dollars ($8.14). 

I 

(No. 3577-Claim denied.) 

META CHRISTIANSEN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinton filed May 12, 1942. 

GEORGE D. CBRBARY, f o r  claimant. 

GEORGE I F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

PAROLEE F R O M  ST. C H A R L E S  S C H O O L  F O B  BOYS-gtate ‘not liable for acts Of. 
The State is not liable to respond i n  damages for personal injuries sustained 
by one, as  the result of being assaulted by a paroled inmate of one of i ts  
Charitable Institutions, alleged to have been placed i n  the home of such 
person by the parole officer of such institution, under any theory of law or 
equity. 

PmamN+complatilit failang t o  set forth oause of action - will be dis- 
massed. Where complaint on its face fails to state a cause of action, and 
nothing appears therein which indicates a legal basis on which a n  award 
could be made, motion to dismiss will be sustained. - 

FISHER, J. 
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Complaint was filed on January 15, 1941, in which claib- 
ant seeks an award f o r  personal injuries received when she 
was assaulted by Vivian Denton a paroled inmate of the St. 
Charles School for Boys, at St. Charles, Illinois. 

Complaint further alleges that said Vivian Denton was 
on probation and had been placed in the home of claimant‘ 
and her husband by the Parole Officer of the St. Charles 
School fo r  Boys; that she was taken to the hospital and 
attended by Dr. F. M. Marstiller of Geneva, Illinois, and that 
as a result of said injuries she has been incapacitated and 
permanently injured. That she is 78 years of age. That she 
has not received compensation for said injuries, and makes 
a claim f o r  the amount of Ten Thousand Dollars ($10,000.00). 

The record in this case consists of thc complaint, motion 
of the Attorney General, for respondent, to  dismiss the com- 
plaint, and statement, brief and argument filed on behalf of 
respondent on motion to dismiss. 

There is nothing in the record which would indicate a 
legal basis on which an award could be made in this case. 
There does not appear to  be any contract with the State, nor 
was claimant employed by tLie State, for a consideration, to 
take care of the parolee. Claimant, therefore, does not come 
under the TVorkmeii’s Compensation Act. Even if an officer 
or agent of the respondent had been negligent in placing the 
paroled inmate in the home of claimant, this would afford no 
legal basis o n  which to  allow the claim, as this court has re- 
peatedly held that the rule of respondeat superior does not 
apply as against the State. 

The Attorney General, for the respondent, also points 
out that claimant has not complied with paragraph A of Rule 
6 of the Court of Claims, inasmuch as claimant has not filed 
a bill of particulars. This defect in the pleadings could be 
cured by amending the complaint, but inasmuch as this court 
has denied the claim on its merits, there is no necessity of 
doing so. 

Respondent’s motion to dismiss is sustained, and the 
claim is hereby dismissed. 
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(Nos. 3624, 3625 and 3628, Consolidated-Claims denied.) 

JOHN AI. DOLE, No. 3624, VIRGIL J. GUIMOND, No. 3625 AND GEORGE 

W. JOHNSON, No. 3628, Claimants, us. STATE OF ILLINOIS, 
Respondent. . 

I 
Opnzon  filed May 12, 1942. 

SHAPIRO & LAURIDSEN, f o r  claimants. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 

WORKMEN'S COMPENSATION Am-employees of independmt  contractor- 
not employees of State-State not  lzable for conzpensation under. Employee 
of private person engaged i n  construction work on State Institution, under 
contract between State and such person, and in performance thereof, is  not 
a n  employee of State, but an employee of independent contractor, and if in- 
jured while so employed no claim lies against State therefor under Work- 
men's Compensation Act. 

PLEADING- compluznt fading t o  set for th  cause of action - will be dis- 
nazssed. Where complaint on its face fails to set forth any fact showing any 
liability on the part of the State, for the payments of moneys sought there- 
under, it is wholly insufficient and must be dismissed. 
' CHARITABLE INSTITUTIONS - conduct of governmental functzon. In the 
conduct of the Manteno State Hospital, same being a Charitable Institution, 
the State exercises a governmental function. 

SAME-neglzgence o f  oncers or enzployees of-State n o t  legally o r  equit- 
u6ly lzable for-award f o r  on grounds of equity and good consczence cannot 
be made. The State is  not legally or equitably liable for injuries sustained 
by a person, resulting from the malfeasance, misfeasance or negligence of the 
officers, agents or employees of its Charitable Institutions, under any theory 
of law or equity. 

ECKERT, J. 
During the month of August, 1939, the Consolidated Con- 

struction Company and the Permanent Construction Com- 
pany were engaged in certain construction work at the 
Manteno State Hospital, a public institution owned and - 
operated by the State of Illinois. Claimant, George IT. John- 
son, was then in the employ of the Permanent Construction 
Company, and claimants, John M. Dole and Virgil J. Gui- 
mond, were in the employ of the Consolidated Construction 
Company. The complaints allege that while so employed and 
working at the Manteno State Hospital, claimants drank 
water furnished and supplied f o r  &inking purposes from the 
wells of the hospital; that the water was contaminated and 
impure, and contained disease germs and typhoid baccilli ; 
that as a result of drinking this water they became ill with 
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typhoid fever, were unable to work fo r  a long period of time, 
and incurred doctor,, hospital, and nursing bills; that as a 
result of the illness they suffered permanent impairment of 
their health. 
amount of $5,000.00, and in addition, an award f o r  medical 
services and supplies in the following amounts: John M. 
Dole, $250.00, Virgil J. Guimond, $800.00, and George W. 
Johnson, $200.00. The claims are before the court on re- 
spondent's motion to dismiss. 

None of the claimants was an employee of the State; they 
were all employees of independent contractors, so that they 
do not come within the provision of the Workmen's Compen- 
sation Act. The complaints contain no allegation of any con- 
tractual relationship between claimants and respondent, c,on- 
tain no allegation of any applicable statutory o r  constitu- 
tional provision, and contain no allegation of any legal or  
equitable duty or obligation. They contain no allegation of 
any breach of duty, and they are insufficient to state a cause 
of action in tort. 

Furthermore, the State, in the maintenance of the Man- 
ten0 State Hospital, is engaged in a governmental function, 
and when so engaged is not liable for the negligence of its 
officers, servants, o r  agents. The doctri'ne of respondeat 
superior does not apply. Hardware Mutual Casualty Com- 
pafiy vs. State of Illinois, 11 C. C. R. 300. 

Awards can be made by this court only in those cases 
where claimants would be entitled to redress against the State 
either at law o r  in equity, if the State were suable. Unless a 
claimant can bring himself within the provisions of) a law 
giving him the right to  an award, he cannot invoke the prin- 
ciples of equity and good conscience. Crabtree vs. State, 7 C. 

Respondent's motion to dismiss is therefore sustained, 
and claimants are given thirty days in which to amend their 
complaints ; in the event they decline or fail so to amend, this 
order dismissing the claim shall become final. 

I Each of the claimants asks damages in the 

" C. R. 207; Garbutt vs. State, 10 C. C. R. 37. 

(No. 3620-Claimant awarded $535.60.) 

EVA GREEN, Claimant, os. STATE OF ILLINOIS, Respondent. 
Opinion filed Mag 12, 1942. 

L. ALLAN WATT, for claimant. 
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GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION A m - a t t e n d a n t  at Jacksonville State Hospital 
within provisions ‘of-when award m a y  be made under for  temporary total 
disability and medical services. Where it clearly appears that  employee of 
State, sustaining accidental injuries, arising out of and in the course of her 
employment, resulting i n  temporary total disability, was at the time thereof 

-within provisions of Workmen’s Compensation Act, an award may be made 
for compensation therefor, in accordance with the provisions thereof, upon 
compliance by employee with the requirements of the Act and proper proof 
of claim for such compensation. 

ECKERT, J. 
Eva Green, the claimant, has been continuously employed 

as an attendant at  the Jacksonville State Hospital, a public 
institution owned and operated by the State of Illinois under 
the direction of the Department of Public Welfare since Octo- 
ber, 1934. The institution has its -own electric generating 
plant, its own water plant, operates mechanical machinery 
including sharp cutting tools, jig saws, mechanical planers, 
mechanical meat grinders and slicers, and uses numerous ma- 
chines in connection with its laundry. 

On August 28, 1940, claimant was directed to make a 
search f o r  a patient who had .escaped from the hospital 
grounds. While riding with her superior in an automobile 
driven by an employee of the hospital, and while searching 
for the escaped patient, the automobile in which claimant was 
riding collided with another automobile, and claimant received 
a fractured skull, a brain concussion, two fractured ribs, and 
body bruises. She was taken to  the hospital of the institution 
where she remained a patient until September 29, 1940. For 
several months thereafter she suffered severe headaches and 
was unable to keep any food on her stomach. This condition, 
however, gradually improved, and she was able to return t o  
work on August lst ,  1941. The medical testimony clearly 
establishes the fact that claimant’s incapacity was a result of 

- injury received in this accident. There was no permanent 
injury. 

Claimant’s earnings at the time of the accident were 
$63.00 per month and maintenance of the value of $24.00 per 
month, or a total of $87.00, and her earnings for the year pre- 
ceding the accident were $1,044.00, or an average weekly wage 
of $20.08, and a weekly compensation rate of $10.04. She has 

‘ 
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incurred the following bills for necessary medical attention : 
Dr. 5. Y. Burbank, $54.00; Dr. Harold S. Bowman, $9.00, of 
which claimant has paid $7.00; and Dr. Garm Norbury, 
$10.00. These charges are reasonable for the services ren- 
dered. She received pay fo r  non-productive work from 
August 28, 1940, to  October 1, 1940, in the amount of $69.09. 

Under Section 3 of the Workmen’s Compensation Act, 
the provisions of that Act apply automatically to the State 
when it is engaged in any of the enterprises therein enu- 
merated and which are declared to  be extra-hazardous. The 
State, in the operation of the Jacksonville State Hospital, is 
engaged in such an extra-hazardous enterprise. Miele vs. 
State of Illzhois, 9 C. C. R. 170; Lynch vs. State of Illimois, 9 
C. C. R. 290. The enterprise being extra-hazardous, all em- 
ployees of the institution come within the provisions of the 
Act irrespective of whether o r  not they themselves are 
directly exposed to  the hazard. Ascher Bros. vs. Iizdustrial 
Cornmissio+$, 311 Ill. 258 ; Illinois Publishkg Cornpamy vs. 
Industrial Cornmissioia, 299 Ill. 189. At the time of the in- 
jury the claimant and respondent were operating under the‘ 
provisions of the Workmen’s Compensation Act of this State, 
and it is clear that the accident arose out of and in the course 
of claimant’s employment. 

Claimant is therefore entitled to have and receive from 
the respondent the following sums, to-wit : 

(1) The sum of $54.00 for the use of Dr. J. Y.  Burbank 
for and on account of medical services. 

(2) The sum of $2.00 for the use of Dr. Harold S. Bow- 
man for and on account of medical services. 

(3) The sum of $10.00 f o r  the use of Dr. Garm Norbury 
f o r  and on account of medical services. 

(4) The sum of $7.00 reimbursement for moneys ex- 
pended for medical attention, Dr. Bowman. 

(5) The sum of $10.04 per week for a period of 48 1/7 
weeks, or the sum of $483.35; since this injury occurred sub- 
sequent to July lst,  1939, the award must be increased ten 
per cent or  $48.34, making a total of $531.69 ; from this latter 
amount must be deducted the sum of $69.09 heretofore paid 
to claimant, leaving a balance of $462.60. 

Award is therefore entered in favor of the claimant f o r  
the sum of $535.60, all of which is accrued and is payable 
forthwith. 



This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to. Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,’’ approved .June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided fo r  in such Act. 

BLANCHE LAMPKIN, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion Pled Ma?/ 12, 1942. 

EDWIN H. COOKE, for claimant. 

GEORGE F. ‘BARRETT, Attorney General ; GLENN A. TRE~OR, 
Assistant Attorney General, for respondent. 

CHARITABLE INsTrTuTroNs-corzduct of ,  gouermzerztal function. I n  the 
conduct of its Charitable Institutions, the State exercises a governmental 
function. 

SAm-cts of innmtes of--State not  laable for. The State in the exercise 
of its governmental functions, is not liable for the acts of inmates of its 
Charitable Institution, and a claim for moneys alleged to have been taken by 
an inmate thereof is without legal foundation and must be denied. 

EQUITY AND GOOD coNscImicc-claam based o n  act o f  anmates o f  Charitable 
Institzition cannot be made o n  grounds of. Where there is no legal basis for 
a n  award, one cannot be made solely on the grounds of equity and good 
conscience, as  the Court of Claims can only make awards i n  those cases 
where claimants would be entitled to redress against State, either at law or  
equity, if i t  were suable. 

CHIEF JUSTICE DAMRON delivered the opinion of the 

This claim was filed on August 13,1940, seeking an award 
of One Hundred ($100.00) Dollars. 

The complaint alleges that on or  about March 13, 1940, 
claimant took into her home one Howard Birrell, an inmate 
of the Illinois Soldiers and Sailors Children’s School at Nor- 
mal, Illinois, a State charitable institution under the jurisdic- 
tion of the respondent in accordance with the custom of said 
school in boarding out inmates in private homes, and under 
the usual contract with the school in such case. 

1 court: 

(No. 3532-Claim denied.) 



128 

That the said inmate, Howard Birrell, after having lived 
in claimant’s home approximately two days, did, on or about 
March 15, 1940, escape from her home, unlawfully and felon- 
iously taking with him the sum of Sixty-one ($61.00) Dollars, 
which he found in. the claimant’s home, said money being the 
property of the claimant. I She asks an award f o r  this sum 
plus Thirty-nine ($39.00) Dollars attorneys fees f o r  filing and 
prosecuting this claim. 

The record in this case consists of the complaint, bill of 
particulars, affidavit of claimant, motion of. respondent to 
dismiss, statement, brief and argument on behalf of re- 
spondent supporting its motion to  dismiss, and claimant’s 
reply thereto. 

Claimant seeks this award under Paragraph 372a, of 
Chapter 23, Illinois Revised Statutes, 1939-This Statute has 
reference to payment of damages to property, or for damages 
resulting from property being stolen . . . caused by an in- 
mate who has escaped, etc. Howard Birrell, was not an 
escaped inmate-he was in claimant’s home by and with her 
consent, under contract-with the State. 

The State in the exercise of its governmental functions 
is not liable f o r  the negligence of, or the acts of inmates of 
i ts  charitable institutions, and a claim based on such negli- 
gence o r  such acts is without legal foundation and must be 
denied. Baldiuzg vs. State, 11 C. C. R., 128. 

The Court of ‘Claims has jurisdiction to-recommend an 
award only where the State would be liable in law or in equity 
in a court of general jurisdiction if it were suable. Crabtree 
vs. State, 7 C. C. R., 207; Berg vs. State, numbers 3524 and 
3625 Court of Claims decided March 11, 1942; Rowley vs. 
State, 3639, Court of Claims decided February 10, 1942; 
Reaber vs. State, 3631, Court of Claims decided March 11, 
1942. 

There is no theory of law upon which to base any legal 
liability on the part  of the State for the act of inmates of 
State institutions, in the absence of a specific law making it 
so liable. 

There being no legal liability on the part  of the State 
we have no authority to allow an award. The motion of the 
Attorney General is therefore allowed and the complaint 
dismissed. 

\ 

I -  
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(No. 3326-Claim denied.) 

CHARLES AND CLARA LONGDEN, Claimants, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed May 12, 1942. 

HOGAN & COALE, for claimants. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney Generai, fo r  respondent. 

DEDICATION OF PBOPERTY FOR PUBLIC osE-e f lec t  of deed of. Where a por- 
tion of land is acquired for public use, by deed of dedication, instead of by 
condemnation, the payment of the consideration agreed upon has the same 
force and effect as the assessment of damages in a condemnation proceeding, 
and includes all damages to contiguous land of the owner, not acquired by 
said deed. 

DAMAGE TO PRIVATE PmPmTY-contiguous t o  that acquired by  State in 
deed of dedication-alleged to have resulted f r o m  construction of publid im- 
provement on part acquired by deed-right o f  action fo r  accrues w h e n  work is 
done-when award f o r  mus t  be derqied. Where owners dedicate property for 
public use in connection with public improvement the law conclusively pre- 
sumes that the consideration for the dedication is  based not only on the value 
of the land dedicated, but also any and all damages t o  contiguous land of 
the owners, which might result from construction of improvement, or from 
the use or occupation of same upon land dedicated, and no award may be 
made for, any damages to any such contiguous land resulting therefrom. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

Claimants, Charles Longden and Clara Longden, seek an 
award in the amount of $1,000.00. The complaint alleges in 
substance that the claimants are the owners, as joint tenants, 
of the property described in the complaint, and designated as 
1016 East Park Street. That said property is located in the 
city of Taylorville, Illinois, and is improved by a frame 
dwelling house which is rented by the claimants and that East 
Park Street is the street over which State Bond Issue Route 
No. 48 passes through a portion of said city. That in the 
construction of said State Bond Issue Route No. 48 it was 
necessary to construct a subway under the Wabash Railroad 
in front of claimants property rendering it very inconvenient 
and dangerous to  enter claimants' property from the front or 
East Park Street, the appropriate place to enter said prop- 
erty. They allege said road construction adjacent to said 
property was done without compensation' of any kind to  them, 
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and that the doing of said act as aforesaid resulted in taking 
their property without due process of law and in damaging 
the private property of claimants f o r  public use without com- 
pensation. That by reason of such act they claim to have 
been damaged in the amount of $1,000.00, and that they have 
no redress f o r  said wrong except in the Court of Claims and 
therefore pray the consideration of the Court of Claims and 
a determination of the damages sustained. 

The Attorney General files a motion to dismiss said com- 
plaint fo r  the following reasons : 

1. That claimants’ complaint does not allege that claim- 
ants were the owners of the property alleged to have been 
damaged at the time of the construction which is alleged to 
have resulted in damage to their property. 

2., That part of the property described in said complaint 
was dedicated by them to the respondent for public use in 
connection with the identical public improvement which the 
claimants allege to have been the cause of the damage they 
claim to  have suffered. 

Attached to said motion to dismiss is an affidavit in sup- 
port of said motion by M. K. Lingle, Engineer of Claims, 
Division of Highways, of the Department of Public Works 
and Buildings of the State of Illinois and a photostatic copy 
of a deed of dedication duly signed, sealed, and acknowledged 
by the claimants as husband and wife, which is a part of the 
property described in said complaint, which deed of dedica- 
tion is on record in the recorder’s office of Christian County, 
Illinois, being recorded in Book 165 of Deeds, Pages 82-83, as 
document number 97382, bearing date of NoGember 2, 1928. 

The court has carefully examined the complaint, affidavit 
and photostatic copies of the purported deeds of dedication, 
and finds that at the time of the construction of said improve- 
ment the claimants were the owners of the property described 
in said complaint, and designated as 1016 East Park Street. 
We further find that prior to said improvement the claimants 
executed a deed of dedication to the respondent for a valuable 
consideration and that at the time of filing of the complaint 
herein the title to said described real estate was vested in the 
claimants. 

A cause of action fo r  consequential damages to property 
affected by a public improvement accrues when the work is 
done. Chicago & Eastern Ill. R. R. Co. vs. McAuley,  121  Ill. 

’ 
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160; Cowwmers Co. vs. City  of Chicago, 223 Ill. App. 132; 
Horrzey vs. State, 9 C.  C.  R. 354; Nierstheimer vs. State, 9 C. 
C. R. 365. 

Where owners dedicate property for public use in con- 
nection with public improvement, the law conclusively pre- 
sumes that the consideration for the dedication is based, not 
only on the value of the land dedicated but also any damages 
sustained to  contiguous land of the owner by reason of the 
improvement. Lepski vs. State, 10 C. C. R. 170; Baber vs. 
State, 9 C. C.  R. 115; Siekmarz vs. State, 10 C. C .  R. 286. 

Examination of the photostatic copy of the deed of dedi- 
cation of right-of-way for public road purposes executed 
by claimants prior to the commencement of said construction 
shows consideration of $1.00 in hand paid by the respondent 
and “the benefits resulting from the maintenance of the pub- 
lic highway, herein referred to.,, There is no allegation in 
the complaint that the respondent failed to  follow the plans 
and specifications in constructing said improvement, and the 
court must presume that they were followed. 

The Attorney General argues that the claimants have no 
right to recover in this because of the conveyance and dedica- 
tion to  the State by the claimants, which has the same effect 
as a judgment in a condemnation proceeding, and bars the 
claimants from a recovery, and cites C. R. I .  a7 Pac. By. Co. 
vs. Smith, 111 Ill. 363, wherein the court said: 

“We regard the deed from Burcky, for the public use of this railroad, as  
having the same effect upon the rights of the parties, with respect to lot 11, 
that a condemnation of the same land for such public use would have had- 
the one being a voluntary conveyance made for a public use, and the other 
amounting to a statutory conveyance for such use. Had this right-of-way 
been acquired by condemnation, Burcky would have had made to him com- 
pensation for the value of the strip of land one hundred feet wide taken, 
and also an assessment of all the damages to the residue of lot 11 to result 
from the operation of the railroad. The rule is that the appraisement of 
damages in  a case of condemnation embraces all past, present and future 
damages which the improvement may thereafter reasonably produce. Mills 
on Eminent Domain, Sec. 216, and cases cited; Chzcaqo and Alton R. R. 
Go. vs. Springfield and Northwestern R. R. Co., 67 Ill. 142; Keithsburg and 
Eastern R. R. Go. vs. Henry,  79 id. 290.” 

As we view the record herein, no award can be allowed in 
this case because of the conveyance by claimants to the State 
of the right-of-way, that .having the same effect as a con- 
demnation of the same land for such public use would have 
had, the one being a voluntary conveyance made fo r  public 
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use and the other amounting to a statutory conveyance f o r  
public use, the rule being that each or  either embraces all 
past, present and future damages which the improvement may 
thereafter reasonably produce. 

Under the law, the motion-of the Attorney General must 
be sustained, and complaint dismissed, which is done accord- 
ingly. 

' 

(No. 3 3 2 7 4 l a i m  denied.) 

HERBERT LONGDEN AND LULA LONGDEN, Claimants, us. STATE OF 
ILLINOIS, Respondent. 

Opinion filed May 12, 1942. 

Rehearing denied Xeptember 9, 1942. 

HOGAN & COGE, for claimants. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

DEDICATION OF PROPERTY FOR PWLIC. u s ~ - e f e c t  of deed of -damage to 
private property contiguous t o  tha t  acquired by State  in deed of d e d i c a t i o w  
alleged to hove resulted from construction of public improvement o n  part 
acquired b y  deed - right o f  action a c m e s  when work  is d m  - when award 
Tor damages must be derzied. The facts in  this case are almost identical with 
those in Longden, et al., vs. Xtate, No. 3326, ante, this volume; and what was 
said in that  case applies with equal force and is controlling herein. 

CHIEF JUSTICE DAMRON delivered the opinion of the 

Claimants state that they are the owners, as joint tenants 

' 

court : 

in the following described real estate te-wit : 
The East fifty-one and one-half (51%) feet of the West one hundred 

eight (108) feet of the South one hundred forty-two (142) feet of the East 
half ( E % )  of Out Lot One (1) in Wilkinson's Second Addition to Taylor- 
ville, Christian County, Illinois. 
which property is designated as 1015 East Park Street, Tay- 
lorville, Illinois, and is improved by a frame house and 
garage, and has been and is used now by claimants as and f o r  
their home. 

That said property is bounded on the east side by Snod- 
grass Street, a public street in said city, which street runs 
north and south, and formerly ended at Park Street now the 
street over which State Bond Issue Route 48 passes through 
said city. 
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That during February, 1934, the respondent: constructed 
a subway under the Wabash Railroad on Park Street in said 
city on what is designated as State Bond Issue Route 48 con- 
struction Sections 1345 and 134SB. The work was completed 
and opened to  traffic in October, 1934. Claimants say that in 
the construction of this subway under the tracks of the 
Wabash Railroad that it became necessary to excavate deeply 
under said railway, and that said excavation continued in 
front and beyond claimants’ property; that in the construc- 
tion of it, Snodgrass Street was closed where it formerly 
entered Park Street, and it became impossible for claimants 
to enter their property by way of Park Street, and they are 
now compelled t o  go a great distance further than formerly, 
and are greatly inconvenienced thereby. 

That said Snodgrass Street was closed without legal 
authority, and without consent of the claimants and the 
closing of Snodgrass Street, and excavation in front of claim- 
ants’ property was done without compensation of any kind to 
claimants, and resulted in taking property of claimants with- 
out due process of law, and in damaging the property of 
claimants f o r  public use without compensation. They ask 
that an award be entered in their favor f o r  $1,000.00. 

The Attorney General files a motion to dismiss the com- 
plaint and attaches thereto an affidavit of M. K. Lingle, En- 
gineer of Claims, Division of Highways, Department of 
Public Works and Buildings of the State of Illinois, together 
with a photostatic copy of a deed of dedication signed and 
sealed by Herbert Longden and Lula Longden, his wife, 
which said deed of dedication is duly recorded in the record- 
er’s office of Christian County, Illinois, in book 165 of Deeds, 
Pages 80-81 as document number 97381 dated November 7, 
1928. 

The facts in this case are similar to Charles Longden and 
Clara Longden number 3326 in which an opinion was filed at  
the May term of this court. 

The consideration for the deed of dedication in this case 
was for $1.00 in hand paid, and for “the benefits resulting 
from the maintenance of the public highway. ” By examining 
the description as set out in the complaint and the land 
described in the deed of dedication it is found that the land 
described in Paragraphs (I) and (2) in the claimants’ com- 
plaint includes the land dedicated and represents real estate 
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holdings of ’the claimants on the north side of Park Street 
(S. B. I. Route 48) at the address desigrtation of 1015 East 
Park Street, Taylorville, Illinois. 

Further this complaint does not allege that the claimants 
were, or either of them was the owners of lhe property during 
the time, or any part of the time, that the subway under the 
Wabash Railroad referred to in the complaint was being con- 
strue ted. 

As was said in Charles and Clara Longden, number 3326, 
“Where an owner dedicates property for public use in con- 
nection with -public improvement, the law conclusively pre- 
sumes that the consideration fo r  the dedication is based not 
only on the value of the land dedicated but also any damages 
sustained to contiguous land of the owner by reason of the 
improvement. Lepski, Admr. vs. State, 10 C. C.  R. 170; Lump 
vs. State, 6 C. C. R. 349; Baber vs. State, 9 C. C. R. 115; C. R. 
I .  c@ Puc. Ry. Co. vs. Smi’th, 111 Ill. 363; Atterbury vs. C. I .  02 
8. L. Ry. Co., 134 Ill. App. 330; S i e k m m  vs. State, 10 c. C. R. 
286. 

The right to a cause of action for consequential damages 
to property affected by a public improvement is in the owner 
of the property a t  the time the work was done o r  the improve- 
ment constructed. Chicago d? Altort R. R. Co. vs. Muher, 91 
Ill. 312 (314) ; Chicago c@ Eastersz R. R. Co. vs. Loeb,  116 Ill. 
206 (216) ; Pewn. Mutual Life Iszs. Co. vs. Heiss, 141 Ill. 35; 
Northshore R. R. Co. vs. Payne, 192 Ill. 239 (247) ; HorNey vs. 
State, 9 C. C. R. 354. 

Under the deed of dedication the claimants forever re- 
leased the respondent from all damages of every nature and 
description that might be occasioned upon or to their prop- 
erty described in said deed, by reason of the construction and 
maintenance of S. B. I. Route 48, under said deed the claim- 
ants are barred from any right to an award by this court. 

The motion of the Attorney General is sustained, and the 
complaint is dismissed. 

. 

, 

(No. 3545-Claim denied.) 

JULIUS MALLERGREN AND JOHN ‘MALLERGREN, Claimants, vus. STATE OF 
ILLINOIS, Respondent. 

Opii t ion filed M a y  12, 1942. 

THOMAS P. REEP, for claimants. 
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GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

LICENSE FEE-requwed under Illinois Lzquor Control Act at  time of p a y  
ment  of fee f or--amendment subsequently passed making laceme unnecessary 
--does not jus t i f y  award f o r  refund of fee-award f o r  refund o n  grounds 01 
eqiuty and good conscience cannot be made. The question involved herein 
was passed on by this court in  Stezl, et al., vs. State, No. 3528, post, this 
volume, and the decision therein is controlling i n  this case. 

FISHER, J. 
Complaint was filed October 23, 1940, alleging that claim- 

ants on the 19th day of July, 1939, paid to the Illinois Liquor 
Control Commission the sum of Fifty Dollars ($50.00) in 
payment of a retail distributors beer license for the period 
1939-1940; that they also paid for and secured an Illinois 
wholesale distributors license for  the same period; and fur- 
ther that an amendment to the State Liquor Laws no longer 
made it necessary to have a retail dealers distributor license 
in addition to the wholesale distributors license to sell beer 
at retail prices to private homes. 

Claimants request that the Fifty Dollars ($50.00) paid 
to the Illinois Liquor Control Commission in payment of re- 
tail distributors beer license fo r  the period 1939-1940, and 
not required by the Illinois Liquor Control Commission, be 
returned to them. D 

Respondent has filed a motion to dismiss the claim on 
several grounds ; that the complaint does not set forth a claim 
which the State of Illinois as a sovereign commonwealth 
should discharge and pay in that claimant seeks an award 
representing the refund covering license fees f o r  the period 
1939-1940, during which period of time the law providing for 
such license was changed ; that an award should not be made 
solely on the grounds of equity and good conscience ; that the 
complaint does not comply with Rules 4(a), 5(a),  5(b) and 
6(b) of the Court of Claims. The contention of the respond- 
ent is correct in that complaint fails to  comply with said rules, 
but as claimants may wish to amend their complaint in this 
respect, it is necessary to consider the remaining grounds of 
respondent’s motion. 

The same questions involved in the case at  bar were pre- 
sented in Val W. Steil and Matt E. Benz, doing business as 
Aurora Beverage Co., claimant, vs. State of Illinois, respond- 
ent, No. 3528, and Claude Bowem, claimalzt, vs. State of Illi- 

. 

, 
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fiois, respondent, No. 3530, and fo r  the reasons therein stated 
the claim cannot be allowed. 

Respondent's motion to '  dismiss is therefore sustained, 
and claimants given thirty days in which to amend their com- 
plaint; and in the event claimants decline o r  fail to so amend, 
this order dismissing the claim shall become final. 

(No. 3574-Claim denied.) 

W. T. MIDDLETON, DOING BUSINESS UNDER THE NAME AND STYLE OF w. T. MIDDLETON COCA COLA BOTTLING Co., Claimant, us. STATE OF 
ILLINOIS, Respondent. 

Opinion  filed May 12, 1942. 

WARD & WARD, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

LICENSE mm-requzred under Illinois Liquor Control Act at time of pay- 
ment of fee for-amendment subsequently passed making license unnecessarv 
---does not just i fy award for refund of fee-award on grounds of equzty and 
good commence cannot be made. The same question involved herein was 
before this court in Steil, et al., vs. State, No. 3528, post, this volume, in 
which an award was denied and what was said by the Court therein applies 
with equal force i n  this case. 

FISHER, J. 
Complaint was filed January 6, 1941, alleging that claim- 

ant on July 17, 1939, paid Fifty Dollars ($50.00) to  the Illi- 
nois Liquor Control Commission for a retailers alcoholic 
liquor license for the period 1939-1940; that he also paid for  
and secured an Illinois wholesalers alcoholic liquor license f o r  
the same period ; and further that an amendment to the State 
Liquor Laws no longer made it necessary to have a retailers 
alcoholic liquor license in addition to  the wholesalers alcoholic 
liquor license-to sell beer. at retail to private homes. 

Claimant requests that the Fifty Dollars ($50.00) paid 
to the Illinois Liquor Control Commission in payment of the 
retailers alcoholic liquor license f o r  the period 1939-1940, and 
not required by the Illinois Liquor Control Commission, be 
returned to him. 

Complaint further alleges that claimant made complaint 
to the Illinois Liquor Control Commission, for refund, but 
was referred by them to the Court of Claims. 
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Respondent has filed a motion to dismiss the claim on 
several grounds : that the complaint does not set forth a claim 
which the State of Illinois as a sovereign commonwealth, 
should discharge and pay in that claimant seeks an award 
representing the refund covering license fee f o r  the period 
1939-1940, during which period of time the law providing fo r  
such license was changed; that an award should not be made 
solely on the grounds of equity and good conscience. 

The same questions involved in this case were presented 
to this court in the case of Val W. Steil and Matt E. Benz, 
doing business as Aurora Beverage Co., clairnmt, vs. Xtate of 
Illifiois, responde&, No. 3530, and f o r  the .reasons therein 
stated the claim cannot be allowed. 

Respondent’s motion to dismiss is therefore sustained, 
and claimant given thirty days in which to amend his com- 
plaint; and in the event claimant declines or fails so to amend, 
this order dismissing the claim shall become final. 

. (No. 3521-Claim denied.) 

EUGENE PETER, ET AL., Claimants, us. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, 1942. 

ALLEN H. SCHULTZ, for  claimants. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

LICENSE FEE-voluwtari12/ paid under Illinois Liquor Control Act-even 
though illegal oannot be recovered. A license fee, voluntarily paid, under 
mistake of law, without protest, cannot be recovered, even though payor 
might not have been legally obligated t o  pay said fee, where he fails to avail 
himself of remedies provided by Act under which license was obtained, 
whereby refund might be obtained. 

SAm?.-same-same-no award justified on grounds 01 equity and good 
conscience. An award for refund of license fee, voluntarily paid, under mis- 
take of law, without protest, even though payor might not have been legally 
obligated to pay same, cannot be made on the grounds of equity and good 
conscience. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

This complaint was filed June 17, 1940, on behalf of 
seventeen claimants located at  various places throughout the 
State, each requesting a refund in the amount of $50.00. 
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The complaint alleges that claimants were, or  had been 
fo r  some time prior to  July 1, 1939, engaged in the wholesale 
purchase and distribution of beer, and each had obtained a 
distributor’s license, o r  an importing distributor’s license, as 
provided by the Illinois Liquor Control Act, for the fiscal 
period commencing July 1, 1939, and expiring June 30, 1940. 

That in addition each claimant applicd for, and obtained 
a retailer’s liquor license, which covered the same period, and 
for which the fee was $50.00. That each claimant obtained 
such retailer’s liquor license because he engaged in selling or 
delivering beer in not less quantities than by the case or keg, 
to the home of a consumer for the latter’s use o r  consumption 
a t  such home. 

The complaint further alleges that the retailer’s liquor 
license issued to each one of them became effective July 1, 
1939, and expired June 30, 1940. That in the latter part of 
July, 1939, Governor Henry Horner, Governor of the State 
of Illinois, signed an amendment to the lllinois Liquor Con- 
trol Act which amended Article ( 6 ) ,  Section (3) .  

Claimants assert that the amendment above referred to 
became retroactive to July 1, 1939, and consequently the re- 
tailer’s license obtained by each of the claimants was un- 
necessary. They further say that since the bill was not 
signed until the latter part of July it was necessary for the 
claimants to obtain retailer’s liquor license in order to  comply 
with the Illinois Liquor Control Act during the intervening 
period, that is, between July 1, 1939, and the date on which 
the Governor signed the bill. Also that claims for a refund 
have been made by the respective claimants to the Illinois 
Liquor Control Commission, and that said commission in- 
formed the claimants that it would be impossible f o r  it t o  
grant any refunds, inasmuch as there was no appropriation 
made by the Legislature for such refunds, and further advised 
that these claims be filed in the Court of Claims. 

Therefore, claimants believe that in view of the above 
facts it is just and equitable that this court recognize their 
claims in the sum of $50.00 each, and that a refund be ordered 
by this court. 

The Attorney General files a motion to  dismiss the com- 
plaint on the following grounds: 

( a )  That claimants’ complaint does not set forth a 
claim which the State of Illinois, as a sovereign common- 
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wealth, should discharge and pay in that claimants seek an 
award representing the refund of license fees covering the 
period July I, 1939, to July 1, 1940, during which period of 
time the law providing f o r  such license was changed. 

(b) That an award should not be made solely on the 
grounds of equity and good conscience. 

(e) That the complaint does not comply with Rules 5(b) 
and 6(a)  of the Court of Claims. 

The case comes to this court on the complaint, motion, 
brief, statement and argument of the respondent. 

Upon reading the complaint the court finds that it does 
not conform to  rule 5(b) and 6(a) of the Court of Claims,’ 
but since the complaint could be amended in these respects to 
conform to the rules, and since, as hereinafter pointed out, no 
award could be made on this claim on the merits, such omis- 
sions are totally immaterial. 

The claimants admit the license period for retailer’s 
liquor license began on July 1, 1939; each claimant further 
admits that he was engaged in selling and delivering beer in 
such quantities as to make a retailer’s liquor license necessary 
on July 1, 1939, until the date when the amendment to  Article 
(6), Section (3) of the Illinois Liquor Control Act was signed 
by Governor Horner. 

Paragraph (6) of the complaint reads as follows: 
“That this amendment signed by the Governor became retroactive to 

July 1, 1939, and consequently, the retail license obtained by the claimants 
was unnecessary. However, i n  view of the fact that the bill was not signed 
until the latter part of July, i t  was necessary for the claimants to obtain a 
retail license in order to comply with the Illinois Liquor Control Law during 
the intervening period, that is between July 1, 1939, and the date on which 
the Governor signed the bill.’’ 

gam, 316 Ill. 143, which is controlling in this case. 
case the court said, in discussing this very question: 

The Attorney General cites Bourd of Education vs. Mor- 
I n  that 

“A proposed act of the General Assembly, upon i ts  introduction i n  either 
house, is  called a bill, and during its progress through the two houses, with 
its\various readings, references and amendments, it remains a bill, a house 
bill or a senate bill, as the case may be-but when i t  has  finally passed both 
houses it  has become an act of the General Assembly, though before it  be- 
comes a law i t  requires the approval of the Governor, who may by his veto 
require its reconsideration by the General Assembly, and it  cannot take effect 
until the first day of July next after its passage except in  case of emergency, 
as provided in Section 13. It may, however, become a law before the first 
day of July, for Section 1 6  of Article 5 provides that  every bill passed by the 
General Assembly shall, before it  becomes law, be presented to the Governor, 

I 



140 

‘ I  

and if he approve he shall sign it, and thereupon it shall become a law. A 
bill as soon as signed by the Governor becomes a law, but it does not become 
effective until the first day of July following its passage. (People vs. Inglis, 
161 111. 256.) Since the Governor did not sign the bill until after the first 
day of July i t  did not become a law on that date and therefore could not 
then take effect. When’ he did sign it on July 2, it did become a law. ‘Until’ 
means ‘up to the time of’ and as the period of time to July 1, had already 
elapsed when the Act was signed, i t  took effect at the same time as it became 
a law. Both requirements must be met before the act takes effect-the com- 
ing of the first day of July and the approval of the Governor-and it is im- 
material which comes first. When the two things combine then the act takes 
effect.” 

- Likewise, the State Government Act (Ill. Rev. Stat., 1941, 
Chap. 127, Par. 171) would bar a recovery for refund of these 
license fees. The claimants could have protected themselves 
by notice and protest as provided in said Act. Where one 
pays a license fee, without any compulsion or  duress, which 
the law would not compel him to pay, such payment is volun- 
tary and made under a mistake of law and cannot be re- 
covered. Oswald Jaeger Baking Co. vs. State, 11 C. C. R. 
119; Sacolzy-Vacuum Oil Co. vs. State, 11 C. C. R., 149; 
Central States Dist. vs. State, 11 C. C. R. 417; Madera 
Wineries & Dist. vs. State, 11 C. C. R. 632. 

This court has repeatedly held that the Legislature in 
establishing its Court of Claims merely provided a forum in 
which claims against the State might be heard, and that the 
court cannot properly recommend an award unless there 
exists some legal basis upon which the State, if it were suable 
in a court of law might be held liable. 

Under the facts recited in the complaint no award could 
be properly allowed by the court, and the motion of the Attor- 
ney General is therefore allowed and the claim dismissed. - 

(No. 3688-Claimant awarded $4,400.00.) 

BESSIE J. RENTFRO, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

WORKMEN’S COMPENSATION AbT---When award may be made for death 01 
employee under. Where employee of State sustains accidental injuries, aris- 
i n g  out of, and in the course of his employment, resulting in his death, while 

Assistant Attorney General, for respondent. 
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engaged in an extra-hazardous enterprise, as defined in the Workmen’s Com- 
pensation Act, an award may be made for compensation therefor, to those 
legally entitled thereto, in accordance with the provisions thereof, upon com- 
pliance with its terms and proper proof of claim for same. 

FISHER, J. 
This claim was filed in this court on February 19, 1942, 

by claimant, Bessie J. Rentfro, of Ziegler, Illinois, on her own 
behalf as widow of Robert R. Rentfro, deceased. 

The complaint states that Robert R. Rentfro was 58 years 
of age at the time of his death and had no children under 16 
years of age ; that on January 14,1942, while employed by the 
Division of Highways, State of Illinois, District No. 9, Main- 
tenance Branch, the headquarters of which are located at 
Carbondale, Illinois, he was working on S. B. I. Route 148 
about 2 miles south of Ziegler, Illinois, assisting in the filling 
of a slide by means of hauling and dumping debris into a fill 
on which the highway was located. He dismounted from the 
truck after it had stopped and while walking across the pave- 
ment for the purpose of flagging traffic an automobile being 
driven along the pavement struck said Robert R. Rentfro and 
killed him instantly. That an ambulance was called to the 
scene, but claimant does not have knowledge as to whether 
this was paid fo r  by the State. 

Claimant further alleges that at the time of the accident 
said deceased was being paid by the Division of Highways 
at the rate of 600 per hour for 8 hours a day. 

The record under consideration consists of claimant’s 
complaint, stipulation by the parties hereto, including a report 
of the Division of Highways, and respondent’s statement, 
brief and argument, the claimant’s having been waived. 

Under Rule 21 of this court, the report of the Division of 
Highways filed in this case is prima facie evidence‘of the facts 
set forth herein. 

The said report of the Division of Highways dated March 
3, 1942, confirms the manner in which the accident occurred. 
It states that on January 14,1942, on S. B. I. Route 148 about 
2 miles south of Ziegler, Illinois, the deceased was part  of a 
gang filling in a slide; that about 3:30 P. M. the deceased dis- 
mounted from a truck owned by the Division of Highways 
which had just stopped at the site of filling and walked across 
the highway f o r  the purpose of flagging traffic temporarily 
while the fill was being dumped. An automobile being driven 
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by Marshal Morgan of Marion, Illinois, struck Robert R. 
Rentfro as he crossed the highway and killed him. That A. 
D. Pierce, maintenance patrolman and immediate superior of 
Robert R. Rentfro, and L. H. Winemiller, truck driver, were 
witnesses of the accident. The report further shows that at 
the time of the fatal accident the deceased was in the course 
of his employment and also that said accident arose out of his 
employment. It is not’ disputed that claimant was fully de- 
pendent upon deceased for her support. 

Upon a full consideration of this case the court finds it 
has jurisdiction of the parties hereto and the subject matter; 
c hat respondent had proper notice of the accident and death 
of claimant’s intestate ; and application for adjustment of 
claim was filed in apt time as provided under Section 24 of the 
Act. 

As an employee of the State, engaged in maintenance 
work, the deceased was entitled to  the benefits of the Work- 
men’s Compensation Act, and his widow would likewise be 
entitled to such benefits. From the report of the Division 
of Highways as to the work in which deceased was engaged 
and the occasion for his being at  the place at the time at  
which the accident occurred, it would appear that there could 
be no question that the claimant’s deceased husband’s death 
arose during the course of and out of his employment. It 
also appears from the report of the Division of Highways 
that the decedent at the time of his death had no children 
under the age of 16 years. The question of hospitalization 
and medical services does not enter into this claim because 
the decendent ’s death was practically instantaneous, and the 
cost of transportation to the hospital has already been paid 
by the respondent. 

Since the decedent’s death occurred practically instantly, 
no question of temporary total disability compensation arises 
in this claim. 

The report of the Division of Highways shows that dur- 
ing the year immediately prior to his death, the deceased, 
Robert R. Rentfro, and Joe Messavage, the predecessor of 
the deceased, as first helper to the maintenance patrolman on 
Maintenance Section 941, a part of Highway District 9, 
with headquarters at Carbondale, had been paid the sum 
of Twelve Hundred Seventy-Three and 40J100 Dollars 
($1273.40)’ exclusive of overtime. This would mean an 
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average weekly wage of Twenty-Four and 481100 Dollars 
($24.48), and a weekly compensation rate of Twelve and 
24/100 Dollars ($12.24), to  which must be added ten (10) per 
cent under Section 8 (1) of the Workmen’s Compensation 
Act, making a total of Thirteen and 46,/100 Dollars ($13.46) 
weekly compensation. 

pensation Act, fo r  the benefit of the widow, Bessie J. Rent- 
fro, the court finds an award justified in the amount of Four 
Thousand Four Hundred Dollars ($4,400.00), consisting of 
the item of Four Thousand Dollars ($4,000.00), maximum for  
the widow under Section 7(a) ,  plus ten (10) per cent of this 
total, or Four Hundred Dollars ($400.00), as provided by 
amendment to the law passed in 1941 as to accidents occur- 
ring subsequent to July 1st of that year and found in Sec- 
tion 7(k),  making a total amount of Four Thousand Four 
Hundred Dollars ($4,400.00). 

An award is hereby made in favor of claimant, Bessie 
J. Rentfro, in the sum of $4,400.00, payable at the rate of 
$13.46 per week. The amouat of $228.82 has accrued as 
earned compensation for seventeen (17) weeks from the date 
of death to May 13, 1942, and claimant is therefore entitled 
to the payment at this time of the sum of $228.82; future 

‘ monthly payments to be made to  her for  her use on the basis 
of $13.46 per week for three hundred nine (309) weeks until 

‘ the further sum of $4,159.14 has been paid to her, with an 
additional final payment of $12.04, making a total of 
$4,400.00 ; such payments being. subject to the terms of the 
Workmen’s Compensation Act of Illinois. 

Jurisdiction of this cause is hereby retained for the pur- 
pose of making such further orders as may from time to  
time be necessary herein. 

This ‘;ward being subject to the provisions of an Act en- 
titled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided f o r  in such Act. 

Under Sections 7(a)  and 7(k) of the Workmen’s Corn-. 

- 6  
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(No. 3673-Claim denied.) 

bfARTIN ROOT AND HERMAN J. ROOT, DOING BUSIKESS AS ROOT 
BROTHERS SUPPLY COMPANY, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed May  12, 1942. 

LOREN SULLIVAN, for claimants. 

GEORGE F. BARRETT, Attorney General; BEN F. RAILS- 
BACK, Assistant Attorney General, for respondent. 

AFRA-RIERICAN EMANCIPATION EXPOSITION C O M M I S S I O N  - pi-ovisions of Sec- 
t ion  9 of, mandatory. Section 3 of the Act creating the Afra-Merican Emanci- 
pation Exposition Commission constitutes an express restriction and limita- 
tion on the part  of the Commission appointed thereunder, i n  expending 
funds appropriated by said Act for the purposes set forth therein, and 
directly prohibits said Commission from making any expenditure therefrom, 
or entering into any contract providing for any expenditure therefrom, in 
any other manner than that  specified and authorized by said Section. 

Section 3 of the Act 
creating the Afra-Merican Emancipation Exposition Commission, providing 
among other things, for the preparation by the exposition authorities ap- 
pointed thereunder of an estimate prior to  the first day of each month, of the 
expenditures to be made during the succeeding month, and for the submis- 
sion of same to certain Public Officers for their approval, and that no ex- 
penditure shall be made from sums appropriated by Act without such 
approval, is a mandatory provision enacted for the benefit of the public, and 
any contract made without compliance therewith is void. 

PRINCIPAL AND AGENT - authority of  agent of  Btate - one dealang with 
bound t o  know extent of. One dealing with an officer or agent of the State 
is bound to ascertain the extent of the authority of said officer or agent to 
bind State, and where such authority is conferred solely by, and under ex- 
press statutory power, does so with notice of the limitations thereof and 
therein. 

Sam-same-contract made in violation of void. 

ECKERT, J. 
On December 22, 1941, claimants filed their complaint in 

this court alleging that the 61st General Assembly of the 
State of Illinois, by Act approved July 17, 1939, created an 
Afra-Merican Emancipation Exposition Commission and 
made an appropriation for its use; that members of the Com- 
mission were appointed in accordance with the provisions of 
the Act, and that thereafter the Commission appointed the 
Diamond Jubilee Exposition Authority to manage the affairs 
of the American Negro Exposition f o r  whose aid the Afra- 
Merican Emancipation Exposition Commission had been 
created. The complaint further alleged that the Diamond 
Jubilee Exposition Authority in turn hired one Erik Lind- 
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gren as Director of Exhibits, and that a t  the request of said 
Erik Lindgren, claimants furnished certain materials and 
supplies fo r  the use of the Exposition Commission to  the 
value of $738.49, less credit in the amount of $83.00 f o r  ma- 
terials returned, Claimants state that although they pre-- ’ 

sented their bill on August lst ,  1940, and subsequently there- 
after, to the Diamond Jubilee Exposition Authority, to 
Colonel William J. Warfield, Secretary of the Afra-Merican 
Emancipation Exposition Commission, and to the Adminis- 
trative Auditor of the State of Illinois, the, sum of $655.49 
remains due and unpaid. It appears from the complaint that 
all of the appropriation fo r  the use of this Commission was 
not expended, and that the appropriation lapsed on Septem- 
ber 30th, 1941, with more than $11,000.00 unexpended. 

Respondent has filed a motion to dismiss the claim on 
the ground that the complaint does not show compliance with 

. Section 3 of the Act creating the Afra-Merican Commission 
and on the ground that the complaint fails to  comply with 
paragraph (b) of Rule 5 of the rules of this court. 

The complaint fails 
to state, as is required by Rule 5, whether or not any third 
person o r  corporation has any interest in the claim presented. 
This failure to  comply with an important and salutary rule is 
sufficient ground to  sustain respondent’s motion to  dismiss. 
Claimants, however, may wish to  amend the complaint in this 
regard and f o r  that reason it is necessary to  consider the re- 
maining portion of respondent’s motion. 

Section 3 of the Act creating the Afra-Merican Emanci- 
pation Exposition Commission provides as follows : 

This latter contention is correct. 

“The exposition authorities shall prepare a n  estimate prior to  the first 
day of each month of the expenditures to  be made during the succeeding 

.month and shall submit the same for the approval of the SpBaker of the 
House of Representatives and the President of the Senate or such persons 
as they may designate to act in their stead, and no expenditure shall be made 
from the sums appropriated by this Act unless the same are approved as 
hereinabove pro?ided for.” 

The complaint shows no compliance or attempted com- 
pliance with this section of the Act. The question thus pre- 
sented is whether this section is merely directory o r  whether - 
it is a mandatory provision and an express limitation on the 
power conferred. 

I n  Greem and Sons Conzpa$%y vs. State of Illinois, 9 C. C. 
R. 218, Section 13 of the Illinois Waterway Act, which re- 
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quired the Department of Public Works and Buildings to give 
public notice before entering into any contract which involved 
the expenditure of $5,000.00 or more, was held to be a manda- 
tory provision fo r  the benefit of the public and an express 
limitation on the right of the Department to enter into a 
contract. The court there held that any contract made in 
violation thereof was void, and that no recovery could beliad 
on the basis of quantum meruit f o r  the reasonable value of 
services rendered pursuant to such contract. 

In  the case of Illinois C e a t r d  Railroad Cornpamy vs. State  
of Illinois, 10 C. C. R. 493, this court followed the decision of 
the Green and Sons Company case and held that whoever 
deals with persons exercising a special statutory power does 
so with notice of the limitation of that power. 

Furthermore, statutes delegating powers to public of- 
ficers must be strictly construed, and all parties interested 
must look to the statute for the grant of power. Diedewich 
vs. Rose, 228 Ill. 610. Section 3 of the Act creating the Afra- 
Merican Emancipation Exposition Commission clearly pro- 
vides that no expenditure b6 made from the appropriation 
for  the Commission without the express approval of the 
Speaker of the House and the President of the Senate, o r  of 
such persons as they might designate to act in their stead. 
It was the obvious intention of the Legislature thus to re- 
strict and limit expenditures made for the appropriation of 
this Commission. 

The claimants in this case were bound to know the extent 
of the powers of the Commission o r  its agents, and were 
bound at  their peril to know whether or not the expenditure 
iin question had been approved. Every pre-requisite to an 
dxercise of a statutory power must actually precede its. 
exercise. Dernelzt, et d. vs. Rokker, et al., 126 Ill. 174. 

Section 3 of the Act creating the Afra-Merican Emanci- 
pation Exposition Commission must therefore be held to  be a 
mandatory provision and an express limitation on the power 
conferred by the Act. The complaint failing to show com- 
pliance with this section is insdlicient to support an award 
by this court. 

Respondent’s motion to  dismiss is therefore sustained, 
and the claimants given thirty days in which to  amend their 
complaint; in the event claimants decline or  fail so to amend, 
this order dismissing the claim shall become final. 

- 



(No. 3528-Claim denied.) 

VAL W. STEIL AND MATT E. BENZ, DOING BUSINESS AS AURORA BEV- 
ERAGE Go., Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed May 12, 1942. 

ALLEN H. SCHULZ, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

LICENSE Fm-licewe required under Illinozs Liquor Control Act  at t ime  
of payment of fee for-amendment subsequently passed making license urn 
necessary-does  not just i fy  award for  refu%d of fee.  Where a license is re- 
quired, at the time of the payment of the fee therefor and thereafter the 
Statute requiring obtaining of same and payment of fee is amended, so that 
license i s  no longer required, no award for refund of fee paid fo r  license 
issued can be made. 

SAivE-license fee-award for refund on grounds of equity and good 
conscience cannot be made. An award for refund of license fee cannot be 
made solely on the basis of equity and good conscience, as the Court of 
Claims can only make awards in  those cases where claimants would be en- 
titled to redress against State, either at law or in  equity, if it were suable. 

ECKERT, J. 
Complaint was filed in this case July 17, 1940, alleging 

that claimant, for sometime prior to  the fiscal alcoholic liquor 
license period commencing July 1, 1939, had been engaged in 

-the wholesale purchase and distribution of beer, and obtained 
a distributor’s license as provided by the Illinois Liquor 
Control Act, fo r  the fiscal period commencing July 1, 1939, 
and expiring June 30, 1940. The complaint further alleged 
that claimant also obtained a retail license covering the same 
period because claimant engaged in selling and delivering 
beer in not less quantity than by the case or  keg to the home 
of a consumer for the latter’s use or  consumption at  such 
home; that the retail liquor license was applied for by claim- 
ant between July I, 1939, and the latter part of July, 1939. 

By an amendment to  Article 6, Section 3 of the Illinois 
Liquor Control Act, signed by the governor of the State of 
Illinois in the latter part of July, 1939, a distributor was per- 
mitted to  deliver beer in not less quantity than by the keg or 
case to the home of a consumer for consumption by the latter 
at  such home without the additional retail license. Claimant 
alleges that this amendment became retroactive to  July 1, 
1939, and that consequently- the retail license which it had 
obtained was no longer necessary; that in view of the fact 
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that the bill. was not signed until the latter part of July, it 
had been previously necessary for it to  obtain the retain li- 
cense to comply with the Illinois Liquor Control law during 
the intervening period; that on the facts it is just and equit- 
able that an award be made herein to  claimant ip the sum of 
$50.00, the annual retail license fee. 

Respondent has filed a motion to  dismiss the claim on 
the several grounds: that the complaint does not set forth a 
claim which the State of Illinois, as a sovereign common- 
wealth, should discharge and pay in that, claimant seeks an 
award representing the refund of license fees covering the 
period July 1, 1939, to July 1, 1940, during which period of 
time the law providing for such license was changed; that an 
award should not be made solely on the ground of equity and 
good conscience ; and that the complaint does not comply with 
Rules 5(b) and 6(a)  of the Court of Claims. 

This -latter contention is correct; the complaint fails to  
state, as is required by Rule 5(b),  whether or not any third 
person or  corporation has any interest in this claim, and does 
not include a bill of particulars as is required by Rule 6(a) .  
Claimant, however, may wish to  amen’d the complaint in this 
respect, and for that reason it is necessary to  consider the re- 
maining grounds of respondent’s motion. 

This court has held in a long line of decisions that an 
award can not be made solely on the basis of equity and good 
conscience. Awards can be made by this court only in those 
cases where claimants would be entitled to  redress against 
the State either at  lam o r  in equity if the State were suable. 

’ Crubtree vs. State, 7 C. C. R. 207 ; Garbutt vs. State, 10 C. C. 
R. 37. 

From the complaint it appears that the license period for 
a retail license began on J ~ i l y  1, 1939, and that claimant was 
then engaged in selling and delivering beer in such quanti- 
ties as to  make a retail license necessary until the amendment 
to Article 6, Section 3 of the Illinois Liquor Control Act was 
signed by the Governor. Claimant admits the necessity f o r  
complying with the law during the- intervening period, that is 
between July 1, 1939, and the date on which the Governor 
signed the bill. It claims, however, that the amendment was 
retroactive. This contention is erroneous. 

“A proposed Act of the General Assembly, upon i& introduction in 
either house, is  called a bill, and during its progress through the two houses, 
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ILLINOIS, Respondent. 

Opinion filed May 12, 1942. 

BROWN, HAY & STEPHENS, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOB, 
Assistant Attorney General, fo r  respondent. 

with its various readings, references and amendments, i t  remains a bill-a 
house bill or a senate bill, as  the case may be-but when it  has finally passed 
both houses it has become an Act of the General Assembly, though before i t  
becomes a law it  requires the approval of the Governor, who may by his 
veto require its reconsideration by the General Assembly, and it  cannot take 
effect until the first day of July next after its passage except in case of 
emergency, as provided in Section 13 (Article 4 of the Constitution). It may, 
however, become a law before the first day of July, for Section 1 6  of Article 
5 (of the Constitution) provides that  every bill passed by the General As- 
sembly shall, before it becomes law, be presented to the Governor, and if he 
approve he shall sign it, and thereupon it shall become a law. A bill as soon 
a s  signed by the Governor becomes a law, but it does not become effective 
until the first day of July following its passage. (People vs. Inylis, 161 Ill. 
236.) Since the Governor did not sign the bill until after the first day of 
July it did not become a law on that date and therefor could not then take 
effect. When he did sign it  on July 2 it did become a law. ‘Until’ means ‘up 
to the time of,’ and as the period of time to July 1 had already elapsed when 
the act was signed, it took effect at the time as it became a law. Both re- 
quirements must be met before the Act takes effect-the coming of the first 
day of July and the approval of the Governor, and it  is immaterial which 
comes first. When the two things combine then the Act takes effect.” .Board 
of Educution vs. Morgan ,  316 Ill. 143. 

. 

It thus appears that it was necessary during the inter- 
vening period, between July lst,  1939, and the date on which 
the Governor signed the bill, f o r  claimant to  have a retail 
license, and that the amendment was not retroactive. TheFe 
is nothing in the law to indicate that a reduction or elimina- 
tion of a license fee, during the period f o r  which the license 
has already been obtained, eliminates the necessity f o r  such 
license prior to the time of the change or  justifies a refund. 

Respondent’s motion to  dismiss is therefore sustained, 
and the claimant given thirty days in which to  amend its com- 
plaint; in the event claimant declines or fails so to  amend, 
this order dismissing the claim shall become final. 

(No. 3601-Claim denied.) 
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MOTOR VEHICLE LICENSE mEs-voluntaraly pa id- no  award for refund of. 
Motor vehicle license fee voluntarily paid, without protest, with full knowl- 
edge of the facts, or opportunity to ascertain same cannot be recovered. 

S a m - p a d  under mistake o f  law-camnot be recovered. Moneys volun- 
tarily paid for motor vehicle license fee, under mistake of law cannot be 
recovered. 

S a m - s a m e - n o  award can be nbade f o r  refund o n  grounds o f  equity and 
good conscience. No award can be made for refund of moneys, voluntarily 
paid, under mistake of law, on grounds of equity and good conscience, there 
being no legal basis existing upon which the State, if it were suable in  a 
court of general jurisdiction, might be held liable. ~ 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Claimant is a foreign corporation, duly organized and 
existing under and by virtue of the law of the State of Wis- 
consin. It owns and has in its possession certain trucks 
which are used in inter-state commerce between the State of 
Wisconsin and the State of Illinois for transportation of the 
claimant's own merchandise to certain of its customers lo- 
cated in the State of Illinois; that on or about March 14, 
1940the claimant sent to the Secretary of State of Illinois its 
application. for  flat rate fees for certain of its trucks used 
in hauling its own merchandise from Wisconsin into the State 
of Illinois. At the same time claimant sent its check payable 
to the Secretary of State of the State of Illinois, in the 
amount of One Hundred Fifteen ($115.00) Dollars, and re- 
ceived therefore Illinois license plates to be affixed to its said 
trucks. 

Claimant recites that it was in error in applying for such 
Illinois license plates f o r  the reason that under the reciprocal 
agreement existing between Illinois and Wisconsin prior to 
March 14, 1940, the former does not require that the Wis- 
consin trucks carry an Illinois license while engaged in inter- 
state operation if hauling their own merchandise or freight 
into points in Illinois. Claimant further alleges that said' 
payment by the claimant toathe Secretary of State of the 
State of Illinois was made at a time when the claimant did 
not know, nor had it received any information concerning 
the reciprocal agreement entered into by and between the rep- 
resentatives of the States of Wisconsin and Illinois. 

Claimant says that said claim has been presented to the 
Secretary of State of the State of Illinois, but no refund has 
been made to the claimant and the reason given therefor was 

I 

- 
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that the Illinois Motor Vehicle Law of the State of Illinois 
made no provision for refund of fees and also f o r  the further 
reason that such fees as are received by the Secretary of 
State of the State of Illinois are deposited with the State 
Treasurer daily and there is no way that they can be with- 
drawn by the Secretary of State of the State of Illinois. 
Claimant further states that it has received no payment on 
such claim up to the time of filing of the complaint. 

The Attorney General has filed a motion to  dismiss the 
complaint f o r  the reason that the claim on its face seeks a 
refund of a motor vehicle registration fee which has been 
paid voluntarily and without protest, and that such payment 
was made under a mistake of law and further f o r  the reason 
the claimant failed to  file a bill of particulars attached to 
complaint as provided for by Rule 6(a)  of the Court of 
Claims Act. 

Where one pays a license fee, without any compulsion or 
duress, which the law would not compel him to pay, such pay- 
ment is voluntary and made under a mistake of law and can- 
not be recovered. Oswdd Jaeger Baking Co. vs. State, 11 C. 
C. R. 119; Sacomy-Vacuum Oil Co. vs. State, 11 C. C. R. 149; 
Cemtral States Dist. vs. State, 11 C. C. R. 417; Madera Wirte- 
Ties & Dist. vs. State, 11 C. C. R. 632. 

Cooley in his work on Taxation (2d ed., p. 809) states the 
rule as follows: 

“That a tax voluntarily paid cannot be. recovered back, the authorities 
are  generally agreed. And it is immaterial, in  such a case, that the tax has 
been illegally paid, or  even that the law under which was paid was uncon- 
stitutional. The principle i s  an ancient one in  the common law, and is of 
general application. Every man is supposed to know the law, and if he 
voluntarily makes a payment which the law would not compel him to make, 
he cannot afterwards assign his ignorance of the law as the reason why the 
State should furnish him with legal remedies to recover it back.” 

* The State constitution provides in Section (7) of article 
(9) that all taxes levied €or State purposes shall be paid into 
the State Treasury. This last provision is implemented by 
the State Government Act (Ill. Rev. Stat., 1941, Chap. 127, 
Par. 171), which requires every board, commission or  depart- 
ment collecting money on behalf of the State to  pay the same 
into the State Treasury not later than the next day after col- 
lection disregarding holidays and Sundays. The next section 
following that above mentioned provides a means whereby 
a taxpayer may, by notice to the State Treasurer, make pay- 

‘ 
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ments under p x x s t ,  in which event the money shall be kept 
in a protest fund for a period of thirty (30) days during 
which an injunction o r  restraining order may be sought fo r  
testing the validity of the tax, and providing that such fund 
shall be held until the final order of the court. Claimants 
did not comply with this Statute, did not make payments 
under protest and admit that the moneys they paid have long 
since been paid to the State Treasurer. 

The claimant relies on Section 1Oi of Chapter 951/, Illi- 
nois Revised Statute 1939, which provides as follows : 

“If it  shall appear that  a n  amount of tax, penalty or interest has been 
paid which was not due under the provisions of this  Act, whether as  the 
result of a mistake of fact or an error of law, then such amount shall be 
credited against any tax due or to become due under this Act from the per- 
son who made the erroneous payments or such amount shall be refunded to 
such person by the Secretary of State.” 

Paragraph three of the complaint states that claimant 
applied for  and received a “flat rate” license fee which we 
interpret as meaning “flat weight” as provided in Paragraph 
(9B) of said Act. 

Paragraph (IOK) provides as follows : 
“The provisions of Sections 9B to 9K inclusive of this  Act, shall not 

apply to owners who have filed an election to pay a flat weight tax.” As 
added by act approved Ju ly  9, 1933, L. 1935, p. 1233. 

This section of Chapter 95% is distinguished from the 
rule as found in Progress ive  Priding and Caleizdai- Co. lizc. 
vs. State, 11 C. C. R. 622, cited in claimant’s brief and cannot 
apply to the case at bar for the reason there is no such pro- 
vision in the Retailer’s, Occupational Tax prohibiting a re- 
fund such as we find in the Motor Vehicle Act under Para- 
graph 10IC 

This court has repeatedly held that the State of Illinois 
in establishing its Court of Claims merely provided a forum 
in which claims against the State might be heard, and that 

I the Court cannot properly recommend an award unless there 
exists some legal basis upon which the State, if it were suable 
in a court of law might be held liable. 

Under the facts recited in the complaint no award could 
be properly allowed by the court, and the motion of the At- 
torney General is therefore allowed, and the claim dismissed. 
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(No. 3696-Claimant awarded $609.13.) 

ROY FOWLER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opanaon filed Jzlne 15, 1942. 

G. W. HORSLEY, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION A c T d h e n  award may be made for loss of 
finger tinder. An employee of the State who sustains accidental injuries, 
arising out of, and i n  the course of his employment, while within the pro- 
visions, of the Workmen’s Compensation Act, resulting in  loss of a finger, is 
entitled to compensation therefor, i n  accordance with the provisions of the 
Act, upon compliance with the requirements thereof and proper proof of 
claim for same. 

FISHER, J. 
Complaint was filed on March 13, 1942, alleging that 

claimant was an employee of the State of Illinois; that while 
so employed, on June 11, 1941, he was injured; that the in- 
jury took place at  Wood River, Madison County, Illinois, 
while claimant was inspecting certain rock and asphalt which 
was in a presser heater motor driven mixer, and by putting 
his hand in said mixer it became caught and was crushed; 
that claimant was a Highway Maintenance Patrolman and 
that his salary was One Hundred Twenty-five Dollars 
($125.00) per month. That-as a result of the injury the fore- 
finger of his right hand was mangled and crushed, necessi- 
tating the amputation of same, leaving scars and disfiguring 
marks on his hand and injuring and permanently disabling 
the muscles in said right hand. 

Claimant claims compensation of ten weeks at $16.50 per 
week for  temporary total disability; forty weeks at  $16.50 
for loss of index finger, and $1,000.00 fo r  permanent disfigure- 
ment to  his right hand. 

Claimant, at the time of said injury, was forty-five years 
of age, and had no children under the age of sixteen years; 
that no third person,or corporation has any interest in this 
claim. 

As respondent had notice of the accident on the date it 
occurred and the claim was filed wilthin one year after the 
date of the accident, the jurisdictional requirements as set 
forth in Section 24 of the Workmen’s Compensation Act have 
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been complied with by the claimant and claimant is entitled 
to the benefits of the Workmen’s Compensation Act. 

It would appear that even though claimant may have 
been negligent in inserting his hand into the mixer drum 
while the mixer was in operation, yet, since negligence is not 
a defense to a Workmen’s Compensation claim, this would 
not prevent the claimant from receiving art award if the other 
necessary elements are present. It would also appear from 
the place, manner and conditions under which the accident 
occurred, that it arose during the course of and out of the 
employment. 

It also appears from the complaint and from the Report 
of‘ the Division of Highways that all medical and surgical 
services have been furnished, so that question does nut arise 
in this claim. 

In order to receive the maximum compensation rate of 
$15.00 per week, it is necessary that an employee’s wages or  
salary total $1,560.00 per year. The report of the Division of 
Highways, which constitutes the record, shows that the 
claimant during slightly less than two months immediately 
prior to the date of the injury was employed by the Division 
of Highways a t  the‘rate of $125.00 per month, o r  a total of 
$250.00, and that the claimant’s predecessor in the same posi- 
tion fo r  a period of slightly more than ten months was paid 
at  the rate of $135.00 or $1,350.00 for said period. 

This makes a total of $1,620.00 annual earnings for the 
year prior to  the injury, or more than the $1,560.00 necessary 
for the maximum compensation rate of $15.00 per week, which 
under the Workmen’s Compensation Act, Section 8 (l), is in- 
creased to  $16.50 per week since the injury took place subse- 
quent to  June 16,1939. 

Claimant’s temporary total disability continued June 12  
through June 30, or a period of 19 days, during which time 
he was paid the sum of $79.17. Under Section 8(b) he was 
entitled to  receive compensation for temporary total dis- 
ability at the rate of $16.50 per week for a period of 19 days 
less 7, that is, 1 2  days or 1 5/7 weeks. 1 5J7 weeks at  $16.50 
per week amounts to  $28.30. Claimant, therefore, received 
for temporary total  disability an overpayment of $50.87. 

The compensation for specific loss would be on the basis 
of $16.50 per week for forty weeks or $660.00, from which is 

- 

. 
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subtracted the sum of $50.87 overpayment on temporary total 
disability, leaving a balance of $609.13. 

Award is therefore entered in favor of claimant for  the 
sum of $609.13, all of yhich has accrued and is payable forth- 
with. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for  the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such an Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

* _  

(No. 3661-Claim denied.) 

MERIEL HEATH, A MINOR, BY GEORGE HEATH, HER FATHER AND NEXT 
FRIEND, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed June  15, 1942. 

GRAHAM & GRAHAM AND FORTH & FORTH, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

Nmu(I-mc&ficers, agents or employees of T h e  Illino’is Xchool f o r  T h e  
Deaf - claim by inmate of .for personal imjjzbries resulting f r o m  - State not 
liable for-award for on  grownds of equaty and good conscience cannot be 
made. The maintenance and conduct of Charitable Institutions is a purely 
governmental function, to which the rule of respondeat superior does not 
apply, and the State is not liable to respond in damages to an inmate of The 
Illinois School for The Deaf, same being a State Charitable Institution, for 
personal injuries sustained by her, as the result of the negligence of the 
officers, agents or employees thereof, and no award can be made therefor 
under any theory of law or equity. 

FISHER, 5. 
Complaint was filed on November 12, 1941, by Muriel 

Heath, a minor of the age of fourteen years, by George Heath, 
her father and next friend, alleging among other things that 
claimant, a minor of the age of fourteen years, was deaf, and 
with other deaf children was an inmate of the Illinois School 
fo r  the Deaf which was owned and controlled by respondent; 
that on April 26, 1941, vhile claimant was playing upon the 
grounds surrounding said buildings a fire escape fell and 

- 
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struck the claimant and caused her to be injured; that the 
said injury resulted Erom the negligence of the respondent in 
not keeping the said fire escape in a reasonably safe condi- 
tion. 

Claimant seeks damages in the sum of Five Thousand 
Dollars ($5,000.00). 

Respondent has filed a motion to  dismiss the complaint 
on the grounds7 1 

1. That the claimant’s complaint does not set forth a 
claim which the State of Illinois as a sovereign common- 
wealth should discharge and pay fo r  the reason that therein 
claimant seeks an award for alleged injuries sustained by her 
while she was a student at “The Illinois School for the Deaf” 
in the city of Jacksonville, Illinois, and a ward of the State 
of Illinois in said school, occasioned by the alleged negligence 
of the respondent. 

2. That an award cannot be made by the Court of 
Claims solely on the- basis of equity and good conscience, 
where there is no legal basis fo r  such an award. 

3. That the complaint does not comply with Rules 5(a) ,  
5(b) and 6(a)  of the Court of Claims. 

The complaint in this case does not comply with Rules 
5 (a) ,  5 (b) and 6 (a) of the Court of Claims, but since the com- 
plaint could be amended to  conform with the rules it is im- 

’material that they be considered, inasmuch as! the court is of 
the opinion that no award could be made in this claim on its 
merits. 

This court has repeatedly held that the State, in the ex- 
ercise of its governmental functions, is not liable for injuries 
resulting from the negligence of its servants, agents or em- 
ployees. This court has also held that the doctrine of 
respondent superior does not apply; also that an award cannot 
be made solely on the basis of equity and good conscience in 
the absence of a legal o r  equitable basis on which an award 
could be made. 

 respondent,^ motion to dismiss is sustained, and the 
claim is hereby dismissed. 

, 
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(No. 3706-Claim denied.) 

RUSSELL JOHNSON, ASSIGNEE OF THE BUD’S SHOE STORE, INC., OF GIB- 

DOING BUSINESS UNDER THE LAWS OF TEE STATE OF ILLINOIS, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinzon filed June  15, 1942. 

I 

SON CITY, ILLINOIS, FORIIERLY A CORPORATION, ORGANIZED AND 

LINDLEY, PACEY & PACEY, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

FRANCHISE nix-paid before due-corporation dissolved after payment 
but before commencement of period for which paid---is voluntary p a ~ e n t  
and cannot be recovered. Where corporation paid franchise tax, without any 
compulsion or duress on May 23, 1940, although same was not due until July 
1, 1940, such payment is a voluntary one, even though it voluntarily sur- 
rendered its charter on June 29, 1940, before the commencement of the period 
for  which said tax was paid, and was issued a certificate of dissolution, and 
no award for refund of such payment can be made. 

SAME-paid under  belief assessed for prior year-mot payment made 
under mis take  of fact-paid under mis take  of law-canmot be recovered. 
Payment of franchise tax under the belief that same is for a prior year, in- 
stead of year commencing after date of payment, is not a payment made 
under mistake of fact, but under mistake of law, as  payor must be held to  
full knowledge of Statute providing for assessment of said tax. 

SAm-same-Same-Same-no award for refund cam be made on. grounds 
of equity and good conscience. Where franchise tax is  paid voluntarily, 
under mistake of law, there is no legal basis for an award for a refund 
thereof and none can be made on the grounds of equity and good conscience. 

ECKERT, J. 
Bud’s Shoe- Store, Inc., was incorporated under the laws 

of the State of Illinois on February 4, 1939. Under date of 
May 13, 1940, the Secretary of State of the State of Illinois, 
sent a notice to  the corporation, which stated in part as fol- 
lows: “Under the provisions of ‘ The Business Corporation 
Act’ of this State, the above entitled corporation owes the 
State of Illinois a franchise tax of . . . $10.00.” Payment of 
this franchise tax was thereafter made by the corpora.tion 
and received by the Secretary of State on May 23, 1940. On 
June 24, 1940, the corporation filed in the office of the Secre- 
tary of State a declaration of intention to  dissolve the corpo- 
ration, and on the 29th of June of the same year the 
corporation was dissolved and a certificate of dissolution 
issued by the Secretary of State. - 



Claimant, who was one'of the stockholders of the corpo- 
ration, advanced the money to pay this franchise tax, and 
has obtained an assignment of the claim from all of the stock- 
holders of the corporation. Claimant alleges that the state- 
ment from the Secretary of State was received, and payment 
of the franchise tax was made, at a time when the stock- 
%holders of the corporation were contemplating its dissolution; 
that when claimant paid the franchise tax, he believed the 
statement from the Secretary of State was for a franchise tax 
owing by the corporation for the year beginning July 1, 1939, 
and ending June 30, 1940, whereas the statement was for- a 
franchise tax f o r  the year beginning July I, 1940, and ending 
June 30, 1941; and that claimant did not learn of his error 
until his attorney received a letter from the Secretary of 
State of date June 24, 1940, which'stated that the franchise 
tax for the corporation was paid to July 1, 1941. Claimant 
contends that he paid this tax under a mistake of fact, and 
that a refund should therefore be made to  him. 

Respondent has filed its motion to dismiss the claim on 
the ground that claimant asks a refund for a franchise tax 
not paid under protest, without objection thereto, and with- 
out a request for hearing in accordance with, the statute, and 
that there is no provision in the law for such refund. 

The rule is well established in this State that where an 
illegal or excessive tax is paid voluntarily, with full knowl- 
edge of all the facts, the same cannot be recovered in the 
absence of a statute authorizing such recovery. Altorz Light 
& Traction Company vs. Rose, 117 Ill. App. 83; Yates vs. 
Royal Insurance Company, 200 Ill. 202; Cooper Ka'naley amd 
Company vs. Gill, 363 Ill. 418; A m e r i c m  Ca?z Compamy vs. 
Gill, 364 Ill. 254. The rule is the same where such tax is paid 
under a mistake of law, but where it is paid under a mistake 
of fact, it is not considered as having been voluntarily paid, 
and may therefore be recovered. 

Although the rule is firmly established by the decisions, 
the application of the rule to the facts in a particular case 
has caused the courts considerable embarrassment and dif- 
ficulty, and the decisions are in many instances conflicting. 
Payment of franchise tax which is illegal o r  is in excess of 
amount due has been held to be payment under a mistake of 
fact and not voluntarily paid : Commercial National Bar& 
amd Trust  Complamy vs. State, 7 C. C. R. 122; Fowler Mfg. 
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Co. Ltd.  vs. State, 8 C.  C.  R. 160; Automatic Becording Safe 
Cornpaay vs. State, 8 C.  C .  R. 366; Bartonville Bus Line vs. 
State, 10 C. C .  R. 703; and has been held to be payment not 
under a mistake: of fact and voluntarily paid; Chicago 
Foundation Cornpary vs. State, 8 C. C.  R. 22 ; Mohawk Carpet 
Mills Inc. vs. State, 8 C. C. R. 37; Arwndel Corporation, vs. 
State, 8 C. C.  R. 506; W e s t e m  Dairy C o m p m y  vs. State, 9 
C.  C.  R. 498; Butler Cornpamy vs. State, 9 C. C. R. 503; Stot- 
iar-Herrin Lumber Cornpany vs. State, 9 C. C. R. 517 ; Handy 
Button Machine Cornpamj vs. State, 10 C. C.  R. 22; Orchard 
Theater Corporation, vs. State, 11 C. C .  R. 271. Likewise pay- 
ment of motor license fees in excess of amount due has been 
held to be payment under a mistake of fact and not volun- 
tarily paid: Read vs. State, 8 C. C.  R. 200; Foley vs. State,  
9 C. C.  R. 104; Miller vs. State, 9 C. C. R. 139; Parrish vs. 
State, 9 C. C. R. 140; Hart vs. State, 9 C. C. R. 202; Peterson 
vs. State, 9 C. C. R. 208; Conder vs. State, 9 C. C. R. 278; and 
has been held to be payment not under a mistake of fact and 
voluntarily paid: Modem Laundry Cornpamy vs. State, 8 C.  
C.  R. 36; Emerich vs. State, 9 C. C. R. 510. Other license fees 
and taxes have been held to have been paid under a mistake 
of fact and not voluntarily paid, and refunds made: Moor- 
man Mfg. Co. vs. State, 8-C. C. R. 106; Scwdder-Gale Gro- 
cery Co. vs. State, 8 C. C .  R. 719; Seibert vs. State, 9 C.  C.. R. 
253. 

In  many of these cases it is impossible to  determine how 
the court found payment to be voluntary or involuntary. It 
appears, however, that where a corporation paid an exces- 
sive franchise tax as a result of its own mistake or error, 
the tax is considered to  have been voluntarily paid, and such 
payment; resulting from the negligence or  inadvertance of 
the taxpayer, is not made under a mistake of fact, Western. 
Dairy Company vs. State, supra; and that where the statutes 
provide a remedy for  a taxpayer of which he fails to  avail 
himself, any payment made is considered voluntary. Butler 
C o m p m y  vs. State, supra. Although in some cases, considera- 
tion is given to  whether error was made by the State or  by the 
claimant, in the Butler case it was pointed out, that, al- 
though an erroneous assessment was made by the State with- 
out fault of the claimant, the facts relative thereto were as < 

well known to the claimant as to  the'secretary of State, and 
that both were chargeable with knowledge of the law. 

' 

- 
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I n  order to determine whether the tax paid in this case 
was paid under a mistake of fact or of law, it is necessary 
to  consider the Business Corporation Act of this State, under 
which the corporation was created and governed. Sections 
95, 96, 115 and 116 of that Act require every domestic and 
every foreign corporation authorized to  do business in this 
State to  file an annual report with the Secretary of State be- 
tween the 15th day of January and the last day of February 
of each year. Section 143 of said Act provides in part as 
f0 l lOTVS : 

“Between the first day of March and the fifteenth day of June of each 
year the Secretary of State shall assess against each corporation, domestic 
or foreign, required to file an annual report i n  such year, the franchise tax 
payable by i t  for the 12 months’ period commencing on the first day of July 
of such year in accordance with the foregoing provisions, and if i t  has failed 
t o  file its annual report within the time prescribed by this Act, the penalty 
imposed by this Act upon such corporation for i ts  failure so to do; and shall 
mail a written notice to each corporation against which such tax is assessed, 
addressed to such corporation a t  its registered office in  this State, notifying 
the corporation (1) of the amount of franchise tax assessed against it for the 
year next ensuing and the amount of penalty, if any, assessed against it for 
failure to file its annual report; ( 2 )  that  objections, if any, to such assess- 
ment will be heard by the officer making the assessment, on or before the 
25th day of June of such year, upon receipt of a request from the corporation; 
and ( 3 )  that  such tax and penalty shall be payable t o  the Secretary of State 
on the first day of July next succeeding the date of the notice. Failure to 
receive such notice shall not relieve the corporation of its obligation to pay 
the tax and any penalty assessed, or invalidate the assessment thereof. 

“The Secretary of State shall have power to hear and determine objec- 
tions to any assessment of franchise tax at any time after such assessment 
and, after hearing, to change or  modify any such assessment. . . . 

“All annual franchise taxes and all penalties for failure to file annual 
reports shall be due and payable on the first day of July of each year. . . .” 

This section also provides that in the event the annual 
franchise tax is not paid to  the Secretary of State on or be- 
fore July 31st of the year in which such tax is due and pay- 
able, collection thereof shall be enforced in accordance with 
the provisions of the Act. 

The notice which Bud’s Shoe Store Inc. received from 
the Secretary of State under date of May 13, 1940, was given 
to the corporation by the Secretary of State in compliance 
with this statute. Neither the corporation nor *the claimant 
filed any objection with the Secretary of State, nor made 
any inquiry in regard to  the tax assessed, nor made any re- 
quest for hearing as provided by the statute. Claimant, how- 
ever, now contends that his failure and the failure of the 

. 
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corporation in this regard was the result of an error of fact, 
in that he believed the tax’assessed was for the prior year. 
Claimant and the corporation, however, must both be held to 
a full knowledge of the statute which provided a complete 
remedy f o r  the claimant; both are chargeable with knowl- 
edge of the law relative to  the assessment of this tax, to  the 
duty of the Secretary of State to  give the statutory notice, 
and to the requirement for payment of franchise taxes in 
advance. Claimant’s failure to acquaint himself with the 
law, and consequently to avail himself of its remedies, can 
not now be urged as an error of fact. Claimant’s mistake 
was one of lalv, and his payment must be held to  have been 
voluntarily made. 

Claimant further strongly contends, however, that in the 
absence of a legal or  equitable ground fo r  a refund of this 
tax, an award should be made on the general ground of equity 
and good conscience. Claimant contends that because the 
Constitution of the State of Illinois, adopted in 1870, made, 
no provision for payment of claims against the State, and 
the Legislature itself considered such claims until 1877, when 
a Commission of Claims was established for  that purpose, 
succeeded in 1903 by the Court of Claims, the intent of the 
Legislature in creating the court was to authorize payment 
of all claims thought to be just and equitable, without regard 
to the State’s legal liability. This is a contention with which 
the court has long been familiar. 

In its earlier decisions, as bas been frequently pointed 
out, the court made awards only to claimant’s having a legal 
or equitable claim against the State, and repudiated similar 
contentions that it was created to  make awards regardless of 
legal liability. Schmidt vs. State, 1 C. C. R. 76; Henke vs. 
State, 2 C. C. R. 11; Jof*gefison vs. State, 2 C. C. R. 134; 
Morrisey vs. State, 2 C .  C .  R. 254; Looney vs. State, 3 C .  C. R. 
18; Gillett vs. State, 3 C. C .  R. 95. The court many times 
heard the contention that the Legislature itself could make 
awards without regard to a legal or equitable cause of action, 
and intended the court t o  do likewise, but held that such was 
not the legislative intent. Frequently in the earlier cases, . 
claims were denied without prejudice to  claimants to  seek 

I an award directly from the Legislatures. Looney vs. State, 
supra; Gillett vs. State, supra. The court also held that it had 
no jurisdiction to  fix, allow or  disallow expenses incurred in 

‘ 
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election contests of members of the Legislature, such right 
being vested only in the Legislature. Weber vs. State, 4 C. C. 
R. 33;  H a y  vs. State, 6 C.  C.  R. 433. 

The decisions remained uniform in this regard until 1920, 
when a claim was allowed on the basis of equity and justice 
without regard to the legal liability of the State. Good vs. 
State, 4 C. C.  R. 90. Thereafter, many awards were made on 
general principles of equity and good conscience ; others were 
denied. It is difficult to determine what guided the court in 
separating those cases which came within the principle from 
those which did not. 

The inconsistency of the decisions eventually became ap- 
parent to the court, and it endeavored to  define justice and 
equity. Perry vs. State, 6 C. C. R. 81. This, however, proved 
unsatisfactory, and in 1932, in Lindsay vs. State, 7 C. C. R. 
103, the court denied an award on the ground of equity and 
good conscience because no gross carelessness o r  wanton 
negligence was shown on the part of the respondent. Shortly 
thereafter, in Pachesa, et al. vs. State, 7 C.  C.  R. 123, an award 
was made on the ground of equity and good conscience, gross 
negligence being shown on the part of the respondent and no 
contributary negligence on part of the claimant. From its 
attempts to  limit the broad field of equity and good conscience 
in the Perry case, the court reached the limitations of the 
Pachesa case ; these were followed in Miller vs. State, 7 C. C. 
R. 129 ; Cauelzder vs. Htate, 7 C. C. R. 199 ; Spragzle Dairy vs. 
State, 7 C. C .  R. 227; Cormole, et al. vs. State, 7 C. C. R. 232. 

In  1933, however, in an exhaustive opinion, (Crabtree vs. 
State, 7 C. C.  R. 207) the court held, that regardless of the 
power of the Legislature to pay claims on its own initiative, 
this court can exercise only such authority and power as has 
been delegated to  it by the Act creating it, and that its juris- 
diction is limited to  cases in which the claimant would be en- 
titled to redress against the State either at  law or in equity, 
if the State were suable. This decision has since been uni- 
f ormly followed. 

That it is in accord with the legislative intent is demon- 
strated by the fact that that body from time to  time has ex- 
tended ‘the jurisdiction of the court and the liability of the 
State, giving the court jurisdiction of claims of State em- 
ployees under the Workmen’s Compensation Act, of claims 
of officers and enlisted men under the Military-Naval Code, 
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and making provisions f o r  refunds of various license fees 
erroneously paid. If the court’s jurisdiction were unlimited, 
such legislation would be unnecessary. The Legislature appar- 
ently does not regard the court merely as a court of con- 
science, but rather as a court established to determine legal 
and equitable causes of action against the State. 

Although it is highly desirable that courts remain flex- 
ible, and that the doctrine of stare decisis be not blindly fol- 
lowed, it is also of importance that there be a.consistent body 
of precedent. The purpose of a court in every case is to 
determine the facts, to determine the law, and to apply the 
law to the facts. The law must not remain static, but neither 
must determinations of the law vary from day to day, or from 
term to term. Under the doctrine of equity and good con- 
science, followed by this court f o r  a period of years, awards 
to  all intents and purposes were based on the eloquence of 
counsel, on the influence of claimant, o r  on the sympathies of 
the court rather than on sound judicial precedent. This was 
undesirable from the point of view of the State, from the 
point of view of the claimants, from the point of view of 
counsel, and from point of view of the court. It was exactly 
the situation which the Legislature itself wished to  remedy 
when it established the Court of Claims. It is to the benefit 
of all concerned that this court follow sound precedents in 
its decisions, which in turn may be guides f o r  prospective 
claimants and their counsel. 

The Legislature has so far determined that the greatest 
good to  the greatest number of citizens of this State is best 
served by limiting the jurisdiction of this court to  claims 
founded upon a legal or equitable cause of action against the 
State. If the Legislature has erred in this respect, arguments 
of equity and good conscience should be directed to it, rather 
than to  this court. 

The motion of the respondent to dismiss must. therefore 
be granted, and claim dismissed. 

(No. 3715-Claim denied.) 

RALPH KNIPPEN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
O p i n i o n  filed June 15, 1942. 

JAMES J. MCCAULEY, for claimant. 



GEORGE E'. BARRETT, Attorney General ; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

NEGrzGENCEemplo?Jees of Division O f  Highwags--Btate not liable for- 
?%lei of respondeat superior not applicable to  State-award cannot be made 
f o r  damages resulting from, on grounds of equatg and good conscience. I n  
the construction and maintenance of its public highways, the State exercises 
a governmental function, and is not liable for damages to persons or prop- 
erty, caused by either a defect i n  the construction or failure to maintain same 
in safe condition, or for the malfeasance, misfeasance or negligence of its 
officers, agents or employees in  connection therewith and no award can be 
made therefor under any theory of law or doctrine of equity. 

FISHER, J. 
Complaint was filed herein on May 12, 1942, alleging in 

substance, as follows : 
That on September 24, 1941, claimant, while operating a 

motor vehicle on what is known 'as U. S. Route 14, in the 
County of McHenry, State of Illinois, a t  a point between the 
city of Harvard and the city of Woodstock in said County, 
struck an open hole in said highway, causing damage t o  said 
vehicle. 

That the said open portion of said highway was caused 
by employees of the State of Illinois removing a large por- 
tion of cement from the said highway f o r  the purpose of 
placing a new cement slab. That the opening was approxi- 
mately 9 feet in width, 14 feet in length and 2 feet deep, and 
was left entirely unguarded. 

A motion was filed on May 27,1942 on behalf of respond- 
ent to dismiss the foregoing claim on the grounds that the 
complaint does not state a claim which the State of Illinois, 
as a sovereign commonwealth, should in equity and good con- 
science discharge and pay in that therein claimant seeks an 
award predicated upon the alleged negligence of the State, 
its officers, agents or employees. 

This court has repeatedly held that the State, in the 
exercise of its governmental functions, is not liable for in- 
juries resulting from the negligence of its servants, agents 
or employees. 

This court has also held that the doctrine of respondeat 
superior does not apply; also that an award cannot be made 
solely on the basis of equity and good conscience in the ab- 
sence of a legal or  equitable basis on which an award could 
be made. 
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Among the many cases so holding are 
Wentwor th  vs. State, 9 C. C. R. 240. 
Jo(hnson vs. State, C. C. R. 474. 
&lison vs. State! 11 C. C. R. 420. ’ 

Crabtree vs. State, 7 C. C. R. 207. 

Respondent’s motion to dismiss is therefore sustained, 
and the claim is hereby dismissed. 

(No. 3582-Claimant awarded $761.16.) 

JOHN LOCKETT, Claimant, vs. -STATE OF ILLINOIS, Respondent. 
Opinion filed June 15, 1942. 

SAMUEL S. MILLER, AND ROBERT L. BRODY, for claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

WORKMEN’S COMPENSATION ACT-laborer in Division op Highways wzthin 
provasions of-when award m a y  be made tinder for temporary total dzsabzlaty 

‘and pewnanent partial loss of  use o f  hand. Where laborer in  Division of High- 
ways, sustains accidental injuries, arising out of, and in the course of his 
employ&ent, while engaged in extra-hazardous employment, resulting in  
temporary total disability and permanent partial loss of use of hand, an 
award may be made for compensation therefor, in accordance with the pro- 
visions of the Act, upon compliance by said employee with the requirements 
thereof and proper proof of claim for same. 

Assistant Attorney General, for respondent. 

CEIEF JUSTICE DAMRON delivered the opinion of the 
court : 

On June 20th, 1940, and for  some time prior thereto 
claimant was employed by the respondent in the Division of 
Highways as a laborer working on repairs, maintenaiice and 
construction of highways in the State of Illinois. On the 
last mentioned date, while in the discharge of his duties, he 
slipped and fell and sustained a comminuted compound frac- 
ture of the middle metacarpal bone of the right hand. He 
was given first aid by a fellow employee, and sent to his 
home at 3849 South Michigan Avenue, Chicago. Claimant 
then called Dr. Samuel W. Chavis of 3439 South Michigan 
Avenue in Chicago, who cleaned the wound, and put on a 
palmer cast. Dr. Chavis treated the claimant’s hand from 
the date of the injury until the 6th day of August, 1940. 

On August 8th, 1940, on orders of the respondent the 
claimant was placed under the care of Dr. H. B. Thomas, 
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Professor of Orthopedics, at the University of Illinois Medi- 
cal College, f o r  examination, and further treatment. On 
October 22nd, Dr. Thomas discharged the claimant from 
treatment, and reported to the Division as follows: 

“Examination on August 8th, showed a swollen dorsum of right hand. 
Could not make a fist, fingers flex about fifty (50%) per cent. X-rays showed 
a fracture of index and middle metacarpals with angulation of distal frag- 
ment of third (3rd) forward. Complete callus. This fracture was never set. 
We got the patient seven weeks after the injury. The over-riding fragments 
make an ugly deformitory over the back of the hand. This will reduce some, 
but there willqalways be a deformity. Today patient can touch palms with 
tips of fingers, swelling gone and 3rd head is retracted about 1/4 inch as 
compared with 2nd and 4th. Prognosis- 
good.” 

Discharged to go on full duty. 

Evidence was taken in this case in Chicago on April 4th, 
1941, at which time Dr. Samuel W. Cbavis testified that in 
his opinion the degree of functional loss of use of claimant’s 
right hand was fifty (50%) per cent. At a further hearing 
of this cause on the 5th day of May, 1941 in Chicago, Dr. S. 
I. Winer testified as an expert, expressing an opinion that 
the condition as of January 18,1941, when he examined claim- 
ant, was permanent, and that he had suffered a total loss of 
use of the hand for industrial purposes. Dr. Winer had not 
treated the claimant and apparently had not seen him prior 
to the last mentioned date. 

- .  

This claimant was not cooperative with his physician. 
On August 16, Dr. Thomas advised claima..nt that to  improve 
his hand condition he should exercise wit& what was called 
the ball exercise. On August 29th, Dr. Thomas advised the 
claimant to try light work, and to take physiotherapy treat- 
ments two o r  three times a week. On October 4th, Dr. 
Thomas reported : 

“John Lockett returned October 3rd. His hand was examined. All the 
fingers closed well except the right middle finger, but i t  has improved con- 
siderably since he first began treatment. Passively it  can be closed. He is 
planning to return to work Monday (October 7) but will continue treatment.” 

Claimant neither reported for light duty when advised to  
do so or full duty when discharged by his physician. 

Upon consideration of the facts of the record we find as 
follows: That on the 20th day of June 1.940, claimant and 
respondent were operating under the provisions of the Work- 
men’s Compensation Act; that on said date claimant sus- 
tained accidental injuries which arose out of and in the cGurse 
of his employment; that notice of the accident was given to  
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said respondent, and claim f o r  compensation on account 
thereof was made within the time required by the provisions 
of such act; that the earnings of the claimant or his predeces- 
sor, during the year preceding the accident was $800.00 per 
annum, figuring on a two hundred day year, and that his. 
average meekly wage was *$15.38, making his compensation 
rate $8.46, which includes the increase as provided in Para- 
graph (L) of Section (8) of the Act. That the claimant at 
the time of the injury was forty-five (45) years of age, mar- 
ried, and had no children under the age of sixteen (16) years ; 
that all necessary first aid, medical, and surgical services 
were provided by the respondent; that claimant was tem- 
porarily totally disabled from the date of his injury as afore- ‘ 

said, until October 7, 1940, to-wit for  a period of fifteen and 
four sevenths weeks (15 4 / 7 )  ; that he also suffered the per- 
manent loss of fifty (50%) per cent of the use of his right 
hand. 

We further find that claimant is entitled-to have and re- 
ceive from the respondent the sum of $8.46 per week f o r  fif- 
teen and four sevenths (15 4/7) weeks for temporary total 
disability, in accordance with the provision of Paragraph (b) 
Section (8) of the Workmen’s Compensation Act, and the fur- 
ther sum of $8.46 per week for a period of eighty-five (85) 
weeks for the permanent loss of fifty (50%) per cent of the 
use of the right hand in accordance with the provisions of 
Paragraph (e-12) of Section (8) of such Act. 

We further find that the claimant has been paid the sum 
of $89.64 fo r  non-productive time which must be considered as 
payment of compensation and deducted from the amount 
which he is entitled to have and receive as above set forth. 

We further find that all the compensation due to claim- 
ant, as aforesaid has accrued at this time. 

An award is therefore entered in favor of claimant John 
Lockett, for the sum of Seven Hundred Sixty-One Dollars 
and Sixteen Cents ($761.16). I 

This award being subject to the provisions of an Act en- 
titled, “An Act Making an Appropriation to Pay Compensa- 
tion Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such an Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided f o r  in such Act. 

I 
. 
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- (No. 3710-Claim denied.) 

JOSEPH MANDEL, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opanion filed June  15, 1941. 

. BEDNARSKI & HAAS, for claimant. 

GEORGE F. BARRETT, Attorney General'; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

NEGLIGENCE -employee of State Charitable Institutzon- State not liable 
for. In the conduct of State Charitable Institutions, the State exercises a 
governmental function, and it  is not liable to respond in damages for per- 
sonal injuries, sustained by inmate thereof, as the result of the negligence of 
its officers, agents or servants employed therein, or in charge thereof. 

The State is 
never liable for the negligence of its officers, agents or servants, while in  the 
exercise of its governmental functions, in the absence of a Statute making it 
so liable and i n  this State there is no such Statute. 

EQUITY AND GOOD coxscIENcE-cZuzm based on neglzgence of employees 01 
State-award cannot be made on grounds of. An award for damages for per- 
sonal injuries cannot be made on the grounds of equity and good conscience, 
where claim for same is based .on the negligence of officers, agents or em- 
ployees of the  State, regardless of thk degree of such negligence, the absence 
of contributory negligence or the extent or seriousness of such injuries. 

RESPOITDEAT SUPERIOU-dOctrz?ae of not  applzcable t o  State. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

. This is an action brought in behalf of Joseph Mandel, 
by Bernard Garner, his next friend under a claim filed April 
27, 1942 alleging damages in the sum of Fifteen Thousand 
($15,0QO.Q0) Dollars, for injuries received by the said Joseph 
Mandel. 

The complaint states that the said Joseph Mandel was, 
and had been since August 23, 1940, an inmate of the Kanka- 
kee State Hospital f o r  the Insane under a commitment of the 
County Court of Cook County, Illinois. That on July 2, 1941, 
while he was working in the bakery shop of said Iiankakee 
State Hospital, his right hand mas caught by one of the 
bakery machines fracturing the bones of said hand, and that 
he. sustained injuries to  other parts of his body.. He further 
says said injuries were sustained by him through the negli- 
gence o_f the said Kankakee State Hospital through its officers 
or  agents, and that he is now permanently crippled; that he 
has lost the use of his right hand, and that as the result of 
said injury he has lost the partial use of his wrist and sus- 
tained shock. 
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The respondent filed a motion to  dismiss the complaint 
and for  grounds therefor says: 

1. Claimant’s complaint does not state a claim which the 
State of Illinois, as a sovereign commonwealth, should in 
equity and good conscience discharge and pay in that claim- 
ant’s -claim is predicated on the alleged liability of respond- 
ent while engaged in a governmental function, because of 
negligent and wrongful acts of its officers, agents or em- 
ployees. 

That an award cannot be made by the Court of 
Claims solely on the basis of equity and good conscience, 
when there is no legal basis fo r  such an award. 

3. That the complaint does not comply with rules 5(b) 
and 6(a)  of the Court of Claims. 

The court finds upon examination of the complaint that 
the position of the Attorney General is correct in that it does 
not comply with rules 5(b) and 6(a)  of the Court of Claims 
Act, but since the complaint could be amended in these re- 
spects to conform with the rules, and since, as hereinafter 
pointed out, no award could be made on this claim on the 
merits, such omissions are immaterial and are merely inci- 
dental to  the ultimate outcome. Further, the general charge 
of negligence is an assumption on the part of the claimant, 
not supported by specific averments against an officer or  agent 
of the State. 

The Kankakee State Hospital is one of the State chari- 
table institutions, and in maintaining it the State is exercising 
a part of its governmental functions. In  the conduct of its 
charitable and penal institutions, neither the State or‘ any of 
its agencies are liable fo r  damages caused by the negligence 
of those in charge of or  employed in such institutions. The 
institution is maintained solely for the benefit of the public, 
and there exists no legal liability upon the part of the State 
nor the institutions fo r  the negligence of those officers or  
servants there employed. 

2. 

Butler et al. vs. State, 8 C. C. R., 102. 
In Shilkitis vs. State, 10, C. C .  R., 96, the question of the 

liability of the State f o r  damages to  an injured inmate was 
thoroughly discussed by this court. On page 97 the court 
said : 

“Claims against the State by those who have been committed to its 
charitable or penal institutions have arisen before. One claim was based 



upon alleged ill health of the inmate, occasioned by the fact that  the food 
in such institution was steam-cooked which he was not accustomed to and 
his stomach would not properly digest steam-cooked food. Another has com- 
plained of the unduly severe character of labor to which he was assigned.” 

“In these and all other cases of similar character this court, as at 
present constituted, has felt compelled to deny any award. These matters 
were considered i n  the cases of Jones vs. State, 8 C. C. R. 78 and Butler vs. 
State, 8 C. C. R. 103. In the former case this  statement appears, ‘Strictly 
public institutions created, owned and controlled by the State or its subdivi- 
sions such as State asylums, city hospitals, reformatories, etc., are  not liable 
for the negligence of their agents.’ The doctrine of ‘Respondeat Superior’ 
does not apply.” 

Before a claimant can have an award against the State, 
he must show that he comes within the provision of some law 
making the State liable to him for  the amount claimed. If  
he cannot point to some law giving him a right to an award 
he cannot invoke the principle of equity to secure such an 
award. 

We do not make the law and can only apply it as we find 
it, and if any change is to be made therein it must come 
through the Legislature and not through the courts. 

Under the law we have no authority to  allow an award 
and the motion of the AttoTney General must therefore be 
sustained. Motion to dismiss allowed. Case dismissed. 

(No. 3475-Claim denied.) 

T. W. MEIKLEJOHN, INC., Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed June 15, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

MOTOR VEHICLE LICENSE mE-volzintarilzJ paid-under mis take of t a w -  
cannot be recovered under any  theorzJ of law or equity. Motor vehicle 
license fee voluntarily paid, with full knowledge of the facts, o r  opportunity 
to ascertain, and without protest, cannot be recovered, under any theory of 
law or on the grounds of equity and good conscience. 

ECKERT, J. 
On January 15,1940, claimant applied to the Secretary of 

State of the State of Illinois f o r  a vehicle license on a 1940 
Ford Tudor Sedan with Wisconsin title and check f o r  $11.00 
attached. The car having been purchased in another state, 



an additional fee of $25.00 was required, and for that reason 
the application was rejected. Claimant subsequently paid the 
sum of $36.00'and received an Illinois license. 

Claimant now asks for a refund of $25.00, alleging that 
the automobile in question was the property of T. W. Meikle- 
john, a resident of Wisconsin. Respondent has filed a motion 
to dismiss on the ground that there is no law in Illinois pro- 
viding for a refund of a motor vehicle registration fee paid 
voluntarily and without protest; that an award can not be 
made solely on the grounds of equity and good conscience; 
and that the complaint fails to comply with Rules 4(a) ,  5(a) ,  
5(b),  and 6(a) of this court. 

This latter contention is correct. Claimant, however, 
may wish to amend the complaint in this regard and f o r  that 
reason it is necessary to consider the remaining portion of 
respondent's motion. 

' The claim is indefinite as to the basis upon which the 
refund is sought, but it is apparent that the fee in question 
was paid voluntarily, and that the facts as t o  the ownership 
of the automobile were within the knowledge of the claimant. 
It has been repeatedly held that where an illegal or excessive 
tax or license fee is paid voluntarily with full knowledge of 
all the facts, it can not be recovered even though it be paid 
under a mistake of law, unless a statute expressly authorizes 
such recovery. Americam Cam Company vs. Gall, 364 Ill. 254; 
Railway Express Agency, Inc .  vs. State, 10 C. C .  R. 359; But- 
ler Compalzy vs. State, 9 C. C. R. 503. Claimant has shown 
no statutory authority in this State for such a refund. 

Furthermore, awards can be made by this court only in 
those cases where claimant would be entitled to redress 
against the State either at law o r  in equity if the State were 
suable. Crabtree vs. State, 7 C. C. R. 207 ; Garbutt vs. State, 
10 C. C. R. 37. 

Responderit's motion to dismiss is therefore granted, and 
- .  the claimant given thirty days in which to  amend its com- 

plaint; in the event claimant declines or  fails so to  amend, 
this order dismissing the claim shall become final. 

- 



(No. 3714-Claim denied.) 

MARVIN PORGES AND LATRENCE SULAIZ, A MINOR BY SAM SULAX, HIS 
FATHER AND NEXT FRIEND, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed June  15, 1942. 

MAURICE A. FRANK, f o r  claimants. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

PEKAL ImTITuTIom+-conduct of, governmental function.  In the conduct 
of its penal institutions the State exercises a governmental function. 

Sam- negligence of  oficers, employees or inmates of-State not liable 
f o r  undei. a n y  theolry o f  law or eqzrztu. The State is not liable to respond in 
damages for personal injuries, alleged to have been sustained as the result of 
the negligence of the officers, agents, employees or inmates of its State penal 
institutions, as in the conduct of same it  exercises a governmental function. 

RESPONDEAT S U P C R I O R - ~ O C ~ ~ ~ ~ ~  o f  n o t  applicable t o  State. The State is 
never liable for the negligence of its officers, agents or employees, while in  
the exercise of its governmental functions, in  the absence of a Statute making 
it  so liable, and in this State there is no such Statute. 

EQUITY AND GOOD coivscIimcmlaim based o n  negligence o f  employees o r  
innzutes of State Charatable o r  Pew1 Instttutaons-a,wawd cannot be made o n  
grounds o f .  An award for damages for personal injuries cannot be made on 
the grounds of equity and good conscience, where claim is based on the 
negligence of officers, agents, employees or inmates of State Charitable or 
Penal Institutions, regardless of the degree of such negligence, the absence of 
contributory negligence 0%' the extent of seriousness of such injuries. 

CHIEF JUSTICE DAMRON delivered the' opinion of the 
court: 

On May 7, 1942, Marvin Porges, and Lawrence Sulak, a 
minor, by his father and next friend, filed their claim in this 
court seeking an award of $600.00 and $400.00 respectively. 

The claim is based on the following allegations contained 
in said complaint. 

On the 16th day of October, A. D. 1940 while the plain- 
tiffs were standing on the sidewalk in Chiexgo, Illinois, at 
the regular -stopping place provided by the Chicago Motor 
Coach Company for pedestrians waiting to board north bound 
buses, both of the plaintiffs mere struck violently by the open 
swinging back door of a careening and speeding automobile 
driven by one Hale 0. Reilly, an inmate of the Illinois State 
Penitentiary, in Joliet, Illinois, who it is claimed was acting 
as the chauffeur, servant, and agent of Joseph E. Ragen, who 
at  that time was the acting warden of said penitentiary. They 
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further say that in the course of such agency the said Hale 0. 
Reilly negligently and carelessly failed to  close the rear door 
of the aforesaid automobile, and that he negligently and care- 
lessly careened and swung said automobile from the center 
of the boulevard to the curb ; such negligence and carelessness 
being the direct and proximate cause of the striking of the 
plaintiffs herein, and of the resultant injuries which were 
sustained by each. 

Plaintiff, Marvb Porges, alleges that he sustained the 
following injuries. 

1. Shock. 
2. 
3. Wrenched right shoulder. 
4. Traumatic injury left shoulder. 
5. 
6. 
7. Numerous abrasions. 

Traumatic injury to cervical vertebrae especially at  base of neck. 

Torn iigaments and numerous abrasions on right knee. 
Twisted right hip with injury to ligaments. 

Plaintiff, Lawrence Sulak, claims to  have sustained the 
following injuries : 

1. Marked injury with swelling. 
2. Discoloration and tenderness around the left elbow. 
3. Arm was kept in  a iight angle sling for six (6 )  weeks and short wave 

diathermy treatments were applied. 

Both of the plaintiffs say they were incapacitated and 
prevented from going about their regular and usual duties 
as the result of the injuries thus sustained, and incurred 
considerable expense in endeavoring to be cured. Each filed 
a bill of particulars showing the various items. That of 
Lawrence Sulak including doctors bills, medical, etc., and loss 
of time $400.00, and that of Marvin Porge‘s, fo r  doctor bills, 
medicines, etc., loss of time, and pain and suffering $850.00. 

The Attorney General has filed a motion to  dismiss the 
complaint for the reason that same is predicated on an 
alleged liability of respondent for the negligent and wrongful 
acts of its officers, agents, or  employees. 

This court has been frequently called upon to  pass upon 
claims based upon such allegations. 

I n  Kelly vs. State, 9 C. C. R. 339, the court in denying an 
award, said: 

“The motion is based upon the ground that no legal liability can be laid 
at respondent’s door for the negligent and careless action of its employee. 
The general rule is well established that the doctrine of respondezt superior 
does not apply t o  the State i n  the exercise of its governmental functions.” 

ilfinear vs. State Board of Agracziltaire, .259 Illinois, 549. 
Hollanbeck vs. County of Winnebago, 95 Illinois, 148. 



and further: 
“In the absence of a statute making the State liable for damages caused 

by the negligence of its employees in the performance of their duties this 
court has no authority to legally make an award in the present case. We 
recognize the meritorious nature of the claim. Two people have been seri- 
ously injured through the negligence of the employee in question. By his 
action he has brought suffering and expense to the injured parties and has 
reflected discredit upon the good name of his employer, the State of Illinois. 
* * * Respondent‘s motion to dismiss is granted and the claim is hereby 
dismissed. 

The Court of Claims has jurisdiction to recommend an 
award only where the State would be liable in law and in 
equity in a court of general jurisdiction if it were suable. 

There being no statute in force in this State under which 
the present claim could be allowed the motion of the Attorney 
General is granted and the claim is hereby dismissed. 

Crafitree vs. State, 7 C. C. R., 207. 

(No. 3351-Claimant awarded $6!55.56.) 

BRIDIE SULLIVAN, Claimant, as. STATE OF ILLINOIS, Respondent. 

Opinion filed June 15, 1942. 

BOWE & BOWE (JOHN D. CASEY, of counsel) for claimants. 

GEORGE F. BARRETT, Attorney General; MILNE & WALSH, 

WORKMEN’S‘ COMPENSATION A c T - w h e n  award m a y  be made under for 
temporary total disability and permanent partial loss of  eye. Where employee 
of State sustains accidental injuries, arising out of and in the course of her 
employment, while engaged i n  extra hazardous employment, resulting in total 
temporary disability and permanent partial loss of eye, an award. for com- 
pensation for such injuries may be made, in  accordance with the provisions 
of the Act, upon compliance with the terms thereof and proper proof of claim 
therefor. 

S A M E  -medical, surgical and hospital treatment- tendered by State- 
refused by  employee, who. procures same-Rtate not liable for expense. 
Where the evidence clearly discloses that State offered to provide proper and 
necessary medical, surgical and hospital treatment to employee, sustaining 
accidental injuries, reasonably required to cure or relieve from the effects of 
such injuries, in compliance with Section 8, Paragraph (A) of Act, but that 
she refused to accept same, and procured such ser%ices from other persons, 
after being advised that State would not be liable for cost thereof, no award 
may be made for the expense of such services so procured by employee. 

CHIEF JUSTICE DAMRON delivered Ihe opinion of the 

Assistant Attorneys General, for respondent. 

court : 
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Claim was filed herein under the Workmen’s Compensa- 
tion Act for temporary total incapacity, medical, surgical and 
hospital bills, specific partial loss of an eye. An award is 
sought in the sum of Nine Hundred Fifty-Six Dollars and 
Forty Cents ($956.40). 

The facts a+e undisputed; proper notice was given, and 
the claim was filed vithin a year. It is alleged that on Novem- 

. ber 25, 1938, claimant was an employee of the Chicago State 
,Hospital in Chicago, Illinois, and received an injury to her 
left eye by being struck with a sugar bowl thrown by an in- 
sane patient while in the course of her regular employment. 
That she was given immediate attention by Dr. John M. 
Krasa, eye, ear and nose consultant at said hospital who 
treated her f o r  about three days, at  which time she was re- 
moved to the St. Anne’s Hospital in Chicago, Illinois, and 
there was treated and operated upon by Dr. Jerome W. Hay- 
den, who was called and employed by a relative of the 
claimant. 

Evidence was taken in Chicago consisting of the testi- 
mony of the claimant, Bridie Sullivan, Mary Swanson her 
cousin, and Dr. Jerome W. Hayden on behalf of the claimant, 
and Dr. John M. Icrasa on behalf of the respondent. 

Dr. Krasa testified that he was called to examine ana 
treat claimant immediately after the injury. He found the 
claimant’s lids were swollen, and the lids had hemorrhaged ; 
that there was a perforating injury about three-eights of an 
inch in length, beginning in the cornea, one-sixteenth of an , 

inch above the limbus, and extending downward, and slightly 
nasal, involving the- cornea, the pupil conjunctiva, the sclera, 
and the ciliary body, and that a small amount of vitreous had 
escaped. That atropine was instilled and he applied a pres- 
sure-bandage to  keep the edges of the wound together. He 
was assisted by Dr. Edlin, staff physician of the Chicago 
State Hospital. That he was in attendance on her during 
Friday, Saturday, and Sunday, and in his opinion he was 
treating her properly. 

Dr. Hayden testified claimant’s injury was a laceration 
about 7 or  8 millimeters long, starting at the upper part of 
the cornea and running downward and nasally tlirough all the 
layers of the anterior portion, including the ciliary body and 
down almost to the junction of the lid with the ball; there was 
a prolapse or protrusion of the iris muscle, some of khe ciliary 

-7 
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body and some of the vitreous humor. After he took full 
charge of the case, he, to relieve the effects of the injury, per- 
formed what is called a “flap operation,” in which the torn 
tissues of the eye were sewed together to  prevent infection 
and to prevent further loss of the vitreous humor, the liquid 
content of the eyeball. 

A question has been raised as to whether the respondent 
should be required to pay the medical and surgical bills in- 
curred by claimant after her removal to  the St. Anne’s Hos- 
pital, and placed in charge of Dr. Hayden. 

The evidence shows that before claimant’s removal Mrs. 
Swanson, and Dr. Jerome W. Hayden called at  the hospital, 
where Dr. Hayden himself examined tlte claimant and de- 
cided her condition indicated a need f o r  an immediate “flap 
operation,” but stated he was unable to perform such an 
operation at the State Hospital and advised her removal. 
Mrs. Swanson was present when Dr. Hayden and Dr. Krasa 
were discussing the operation, and later called Dr. Krasa and 
told him she wanted to take the claimant out of the hospital, 
and wanted his permission. She told him she was going to 
have Dr. Hayden take care of the claimant. Dr. Krasa testi- 
fied that he replied: “That is all right, but there is one un- 
derstanding you should have. Under the compensation laws, 
if you remove her from the care of the Chicago State Hos- 
pital, or if you change doctors, why, you are going to be liable 
for  the bills. The State won’t take care of her out of there, 
and if you don’t wish to change doctors, and keep Dr. Hayden 
in the hospital, the State will still allow her treatment there 
as a patient. ” And she said that was agreeable with her. 

Mary Swanson called as a witness, after identifying her- 
self as a cousin of the claimant, testified as follows: “Well 
I spoke to her brother and he said ‘I would rather see Dr. 
Hayden take care of her,’ and I said the same thing.” She 
further testified that Miss Sullivan asked her t o  t ry  t o  get 
some help for her, She said Miss Sullivan kept asking: 
“Can’t you get somebody t o  give me something?” 

Dr. Krasa in qualifying as an expert witness stated that 
he had specialized in the treatment of the eye, ear, nose and 
throat for over eighteen years. He testified he was a member 
of the staff of the eye, ear, nose and throat department of St. 
Anthony’s Hospital, and consultant of ophthomology of the 
Municipal Tuberculosis Sanitarium, consultant of the eye, 

’ 
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ear, nose and throat hospital of the Chicago State Hospital, 
consultant of the eye, ear, nose and throat hospital of the 
House of Correction, consultant of the eye, ear, nose and 
throat hospital of the Cook County Jail, and had been for 
eighteen years a member of the staff of the Illinois Eye and 
Ear  Infirmary. He  testified he belonged to the Chicago 
Medical Society, Illinois State Society, American Medical So- 
ciety, and Bohemian Medical Society. He was licensed to 
practice medicine in the State of Illinois in 1913. 

The court is convinced that Dr. Krasa was a qualified 
surgeon and was competent to handle the case of the claimant 
had he been permitted to do so. That she was taken from 
under his care by the action of the claimant and her agents. 

In  Old Ben Coal Corp. vs. Ivzdzcstrial Commission, 311 Ill. 
Supreme 35, in a somewhat similar case the court said: 

“In other words, the employer i s  not given the right sirhply because the 
employee leaves the hospital to  which the employer took him, to avoid lia- 
bility of hospital and medical treatment without tendering other services of 
like character, unless the facts show that the employee by leaving the hos- 
pital, elected to secure a physician and hospital at his own expense.” 

Section 8, Paragraph ( A )  of the Workmen’s Compensa- 
tion Act, provides as follows : 

“Employers shall provide the necessary first aid, medical and surgical 
services, and all necessary medical, surgical and h5spital services thereafter, 
limited however to that which is reasonably required to cure or relief from 
the effects of the injury. The employee may elect to secure his own physician, 
surgeon and hospital services at  his own expense.” 

Chiara vs. State of I l l . ,  1 0  C. C. R. 387. 
Nellie Gleason vs. State of Illinois, Opinion Number 3446. 

5 

Under the evidence in this case we are’of the opinion that 
the respondent is not liable for the medical and hospital ex- 
pense incurred by the claimant through. Dr. Jerome W. 
Hayden, of the St. Anne’s Hospital. 

The record shows that claimant had been employed at 
the institution for more than one year prior to November 25, 
1938, and that a t  the time of her accident she was receiving 
wages in the amount of $63.00 per month with a further 
allowance for maintenance on the basis of $24.00 per month 
or a total of $1,044.00 per annum. 

There is no conflict in the evidence as to the period of 
temporary disability. 

From a consideration of the record we find as follows: 
That on November 25th, 1938, the said Bridie Sullivan 

and. respondent were operating under .the provisions of the 
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Workmen’s Compensation Act of the State of Illinois. 
That on said date said Bridie Sullivan sustained acci- 

dental injuries which arose out of and in the course of her 
employment. 

That notice of th: accident was given to said respondent, 
and claim for compensation on account thereof was made 
within the time required by the provisions of such Act. 

That the-earnings of said employee during the year pre- 
ceding the accident were $1,044.00, and her average weekly 
wage was $20.07, and her rate of compensation is $10.04 per 
week. That claimant has no children under the age of sixteen 
pears of age dependent upon her for support. 

That all medical and hospital services from the date of 
the injury to the time she elected to furnish her own were 
paid by the respondent and that all medical, surgical, and 
hospital services on and after November 27th, were procured 
by said employee at her own expense. 

That as the result of such accident the said Bridie Sulli- 
van .was totally disabled from work from ‘November 25th, 
1938, until February 15th, 1939, a period of eleven and four- 
sevenths (11 4/7)  weeks entitling her to the sum of $116.16 
for temporary total disability, but the State is entitled to 
credit fo r  $63.00 which was paid to her for non-productive 
work, leaving a balance due her for her temporary total dis- 
ability of $53.16. That the medical testimony supports a fifty 
per cent (50%) permanent partial loss of the left eye and 
therefore she is entitled to have and receive compensation at 
the rate of fifty per cent (50%) of the weekly earnings for 
sixty weeks as compensation for said permanent partial loss 
of use of her left eye, or the sum of $602.40, making a total 
sum due her of $655.56. All of which has accrued and is pay- 
able to her in a lump sum. 

An award is therefore hereby entered in favor of claim- 
ant, Bridie Sullivan, for the sum of Six Hundred Fifty-five 
Dollars and Fifty-six Cents ($655.56) in a lump sum. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay  Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30th, 1941, and 
being by the terms of such Act, subject‘to the approval of the 
Govei-nor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided for in such Act. 

* 



(No. 3701-Claim denied.) 

CHRISTINA THOMPSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed June  15, 1942. 

PENCE B. ORR, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

PENAL INsTmunoNs-condtict of, goverman ta l  ficmctzortcNtate not liable 
fo r  neglagence of employees or anmates of. In  the conduct of the Northern 
Illinois State Penitentiary, a State Penal Institution, the State exercises a 
governmental function, and it  .is not liable to respond in damages for the 
negligence of its officers, agents or employees in  such conduct, nor for the 
acts of the inmates thereof. 

SAME-assault by  escaped inmate of-no award fo r  danaages resulting 
can be made under doctrine of eqzizty and good consczelnce. Where claimant 
is injured by reason of being assaulted by escaped-inmate of State Penal In- 
stitution, no award can be made for damages resulting therefrom, on the 
grounds of equity and good conscience, as there would be no legal liability 
on the part of the State for such assault and damages resulting therefrom, 
even if i t  were suable. 

Assistant Attorney General, for respondent. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Christina Thompson, the claimant herein, seeking an 
award of $10,001.00, states in her complaint that she was a 
housewife residing a t  514 Oneida Street, Joliet, Will County, 
Illinois, with her husband and two minor children. That she 
had been employed for several years by the Weber Dairy 
Company, of Joliet, Illinois, as a bookkeeper. That prior to 
the incidents hereinafter related, she was in good health and 
was strong, robust and physically able to  do her work as a 
bookkeeper and also perform all her duties and obligations 
as a housewife. That on November 25, 1941, at about 7:45 
P. M. whil6 in her home she was suddenly confronted by one 
Philip Yates, a convict who had escaped from the Northern 
Illinois State Penitentiary, a State institution, located at 
Stateville, in the vicinity of Joliet, Illinois, who was in the act 
of attempting to  rob her-home; that on being discovered the 
said Philip Yates grappled with claimant, seized her by the 
throat and various parts of her body and applying force to 
her person choked, kicked and struck her many violent blows, 
knocking her teeth out, causing severe injury to  her arms, 
legs, throat and various portions of her body, and threatened 
to kill her; that all of said ill treatment caused her nervous 
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system to  suffer a great shock from which she has suffered 
from that time and even up to and including the present time, 
also as a result 0-f said injuries the claimant was unable to  
eat properly for many weeks thereafter; that she was pre- 
vented for a long space of time from performing her duties 
as a bookkeeper at  her place of employment ; that she required 
medical attention and still requires medical attention ; that 
she was unable to perform her household duties for a long 
space of time; that she was compelIed to  employ the services 
of another person to assist her in performing her household 
duties ; that she still requires such assistance at great expense 
to her; that she has been advised, in order for her to  attain 
normalcy, to take a complete rest and vacation for at  least a 
year ; that as the result of said assault she has been compelled 
to expend vast sums of money : For medical services $300.00 ; 
wages lost in occupation as bookkeeper up to date $36.00; 
wages lost as bookkeeper during period of twelve months un- 
employed (under medica1 attention) as result of injuries suf- 
fered, 52 weeks a t  $18.00 per week $936.00; sums paid f o r  
assistance in household duties the claimant was unable to per- 
form because of said accident 10 weeks $120.00 ; estimated 
time in the future during which claimant will be compelled to 
employ help in house work estimated at 40 weeks at  $12.00 
per week $480.06; dental bill incurred because of injuries for 
loss of teeth, and new plate,setc. $75.00; and damages esti- 
mated for pain and suffering $8,054.00; .making a total of 

The claimant says that she would not have suffered any 
of these injuries if  the said Philip Yates had been guarded by 
the respondent through its agents, servants and employees at 
its said penitentiary, and that the entire responsibility for the 
said escape of the said convict and the assault committed 
upon her rests entirely upon the negligence of the respondent, 
the State of Illinois, through its agents, servants and em- 
ployees. 

The Attorney General has entered a motion to dismiss 
the case for the reason that there is no liability on the part of 
the respondent under the facts set forth in the complaint. 

This court has repeatedly held that the State in the con- 
duct of its penal and charitable institutions is engaged in a 
governmental function and that in the exercise of such func- 
tions it is not responsible fo r  the negligent acts of its servants 

$10,001.00. 
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and agents in the absence of a statute making it so liable. 
Jomes vs. State, 8 C. C. R. 7 7 ;  Paltirnbo vs. State, 8 C. C. R. 
196, and cases there cited. 

The case of W o o d  vs. State, 9 C. C. R. 501, is analogous 
to the claim presented herein. I n  that case the claimant, a 
70-year-old woman responding to  a knock on the door of her 
home was met there by Joseph Flynn, an escaped patient of 
the Jacksonville State Hospital at Jacksonville, Illinois, who 
asked her for food. While claimant was preparing the same 
for him, Flynn seized her, dragged her to  the basement where 
she was assaulted, this court refused to make an award, 
stating : 

“This court has repeatedly held that the State in  the conduct of its penal 
and charitable institutions is engaged i n  a governmental function and that 
in  the exercise of such functions, is not responsible for the acts of i ts  
servants and agents in the absence of a Statute making is so liable.” 

We have no authority to  allow an award in any case un- 
less it would be a legal liability on the part of the State‘ if the 
State were suable. Crabtree vs. State, 7 C. C. R. 207. 

There being no legal liability on the part of the State we 
have no authority to  allow an award, regardless of how much 
the case might appeal to the sympathies of the court. Award 
must therefore be denied. The motion of the Attorney Gen- 
eral is granted, and case is dismissed. 

(No. 3614-Claimant awarded $360.26.) 

CHARLES VESELSKY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
bpinion filed June 15, 194% 

MILES WLODECK, (M. E’. ‘UNGER, of Counsel), f o r  claimant. 

GEORGE I?. BARRETT, .Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for  respondent. 

WORKMEN’S COMPENSATION am-when award m a y  be made under  for 
permanent partial loss of use of leg. Where i t  clearly appears that employee, 
sustaining accidental injuries, resulting in temporary total disability and 
permanent partial loss of use of leg, was a t  tlie time thereof within provi- 
sions of Workmen’s Compensation Act, an award may be made for compensa- 
tion therefor, in  accordance with the provisions thereof, upon full compliance 
by employee with the requirements of the Act and proper proof of claim for 

SAME-overpayment for temporary total disability-may be credited on 
claim for permanent partial loss of use of leg. Where an overpayment has 

such compensation. , .  
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been made to employee for temporary total disability, such amount so over- 
paid may be credited to  employer, when award is made for permanent partial 
loss of use of leg. 

SAME-employee on hozcrly basis, not employed continfiozisly for one 
year preceding injury- average wage determined o n  200 working days. 
Where it  appears that  claimant, who was paid on hourly basis had not been 
i n  employ of State fo r  one year preceding injury, and i t  is not shown that  
any other person in same employment was so employed during entire year, 
his average earnings will be computed on the basis of 200 working days in 
the year. 

ECKERT, J. 
On September 26, 1940, the claimant, Charles Veselsky, 

was employed by the State of Illinois as a watchman in high- 
way maintenance work in the Division of Highways of the 
Department of Public Works and Buildings, and' was sta- 
tioned on Route 213 at Summit, Illinois. While flagging 
traffic across a bridge, on which the south.bound travel lane 
was closed for repairs, and northbound tr&c only was main- 
tained, an automobile driven by John Serna, of McCook, 
Illinois, approached the bridge. The claimant signalled for 
Serna to stop; the Serna automobile skidded, struck, and in- 
jured Veselsky. 

Claimant was first taken to the Berwyn Community Hos- 
pital, and on October 4, 1940, was transferred to St. Luke's 
Hospital in Chicago, where he was placed under.the'care of 
Dr. H. B. Thomas, Professor of Orthopedics, University of 
Illinois Medical College. On November 1, 1940, he returned 
to his home, but continued under the care of Dr. Thomas until 
April 22, 1941, when he was discharged. 

At the time of the injury, claimant and respondent were 
operating under the provisions of the Workmen's Compensa- 
tion Act of this State, and notice of the accident and claim for 
compensation were made within the period provided by the 
Act. The accident arose out of and in the course of the em- 
ployment. 

Claimant had mrked  for the respondent for  a period of 
ten days prior to  the accident, a t  the rate of fifty cents per 
hour; had worked eight hours a day; and received total wages 
in the amount of $44.00. Employees of the respondent en- 
gaged in similar activities worked less than two hundred days 
a year; eight hours constituted a normal working day. 
Claimant was paid compensation f o r  temporary total dis- 
ability from September 27, 1940, to April 26, 1941, in the sum 
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of $476.29. At the time of the accident he had three children 
under sixteen years of age dependent upon him for  support. 
The respondent has paid f o r  services rendered claimant in 
connection with the injury: 
Dr. John L. Grout, Berwyn. ...................................... $125.00 
Dr. Albert W. Hall, Berwyn.. ..................................... 5.00 
Dr. William R. Cubbins, Chicago .................................. 50.00 
Dr. H. B. Thomas, Chicago ........................................ 286.67 
Dr. E. Lee Strohl, Chicago. ....................................... 61.00 
Dr. E. W. Hagens, Chicago ........................................ 10.00 
Dr. Abraham Ettleson, Chicago .................................... 10.00 
Berwyn Community Hospital, Berwyn. ............................ 144.25 
St. Luke’s Hospital, Chicago ....................................... 122.75 
R. V. Fogarty, R. N., Maywood .................................... 56.00 
Frank Anderson, R. N., Chicago.. .................................. 56.00 
Abram and Sons, Berwyn. ........................................ 10.00 
Chas. J. Veselsky, claimant.:. ..................................... 5.60 

or  a total of $942.27. Claim ismade fo r  a further period of 
temporary total disability from April 26, 1941, to September 
1, 1941, when claimant was employed by the town of Cicero 
as a street sweeper. The only evidence in the record in sup- 
port of this contention is claimant’s testimony that he was 
unable to work until September. Dr. Thomas, on the other 
hand, after a thorough examination, reported claimant was 
fully recovered from the effects of the injury on April 22nd. 
The record does not justify any further award fo r  temporary 
total disability. 

Claimant also seeks an award fo r  permanent partial dis- 
ability of fifteen per cent loss of use of the right leg. He 
testified that his right hip and leg were injured in the acci- 
dent, and that he bumped the top and back of his head; that 

’ 

while he was in St. Luke’s Hospital the doctors did nothing 
but come to see him and put an electric lamp on his leg; that 
his leg continued to trouble him, and his head hurt;  that an 
x-ray was taken of his head. He also testified that he is now 
able to sweep only one block each day; that he cannot work 
steadily, and from time to time is required to sit down and 
rest. When questioned as to his present condition, claimant 
stated that it bothered him to sit too long; that his whole body 
pains him including his right leg in the region of the hip ; that 
his head gets dizzy; that he gets tired and can’t talk; that he 
gets dizzy three o r  four times a day while he is working; and 
“in the night after supper I got something in the heart, heavy 
eat.’’ He also stated that prior to  the accident he had no 

, 
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pains in his head or  any other place in hic; body; that prior 
to the accident his physical condition was unimpaired. 

Dr. Frank E. Deadman, called as a witness for  the claim- 
ant, testified that he examined claimant twice, on April 26, 
1941, and on February 11, 1942. His first, examination dis- 
closed several healed scars on claimant’s right leg, some 
swelling and enlargement of the right knee, and a point of 
tenderness above the crest of the right ilium. He found 
nothing abnormal about the lungs or heart, no marks about 
the head, no heaIed lacerations or abrasions. The patient 
complained of some dizziness. At the time of the second ex- 
amination, Dr. Deadman found nothing wrong with claim- 
ant’s chest except an abnormal amount of air in the pleural 
cavities; found his blood pressure t o  be approximately nor- 
mal; found no organic 1esions.about the hea,rt, and no arterio- 
sclerosis. Claimant, however, still had an enlargement of the 
right knee, the right thigh was atrophied, and the muscles 
flabby. The doctor testified, “That shows that he has not 
been using them like anybody would in the normal manner.” 
The movements in the knee and thigh could be made to  reach 
the normal limit, and the only complaint the patient made was 
when the right thigh was fully flexed on the abdomen. Dr. 
Deadman testified that claimant had some functional impair- 
ment of the right leg, proba,bIy not more than fifteen per cent ; 
that in his opinion the dizziness was the result of a concussion 
of the brain following the accident of September 26, 1940; 
that based upon a reasonable medical certainty, claimant’s 
condition of ill being, headaches, and dizziness could be the 
result of the accident on September 26, 1940; that there was 
no evidence of a generalized disease. 

The respondent called no witnesses, but submitted its 
case upon the report of the Division of Highways containing 
portions of reports of Dr. Thomas. These disclose that as a 
result of the accident, claimant had been scratched in many 
parts of the body, most extensively on his face; that he had 
been quite black and blue over the right flank and thigh 
region ; that there had been much swelling ; that an x-ray had 
shown a fracture of the right ilium. The lacerations and the ‘ 

fractured ilium, however, had healed well. On April 22, 1941, 
when Dr. Thomas dismissed the case, he reported that claim- 
ant had a long stmding pulmonary emphysema with second- 
ary cardiac changes, chronic myocarditis ; that the occasional 

- 
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mental symptoms were secondary to the cardio-pulmonary 
disease; and that the condition was in no way related to the 
accident. On April 29, 1941, Dr. Thomas ,made another ex- 
amination of claimant and still felt that claimant’s condition 
was “part  of a generalized disease rather than any local-pro- 
cess such as a head injury. His (claimant’s) many com- 
plaints speak against any localized condition such as one due 
to the concussion. There are many things that could be done 
for the patient’s medical needs which are not service-con- 
nected, such as care of his teeth, his gastro-intestinal tract 
and cardiac condition. ” 

From the medical testimony, it appears that claimant has 
sustained a fifteen per cent permanent partial loss of the use 
of his right leg. At the rate of fifty cents per hour, eight 
hours per day, compensation should be determined upon the 
basis of two hundred days at  $4.00 per day, or an annual wage 
of $800.00. This in turn equals an average weekly wage 06 
$15.38. Claimant having three children under the age of 
sixteen years at the time of the accident, he is entitled to  an 
award of $13.00 per week for fifteen per cent of 190 weeks, or 
$13.00 per week for  28% weeks? being the sum of $370.50. 
Since the accident occurred after July 1, 1939, the amount of 
compensation must be increased ten per cent, making a total 
sum of $407.55. Claimant, however, was paid $476.29 for 
temporary total .disability for a period of thirty weeks, which 
was $47.29 in excess of the amount he was entitled to receive 
under the provisions of the Workmen’s Compensation Act. 
This must be deducted from the present award. 

Claimant also suggests that in the event he is unable to 
continue his present employment, he is entitled to an award 
for total disability in the sum of $4,400.00 and pension for 
life. The medical ‘testimony in this regard is highly contra- 
dictory, and claimant’s own testimony very unsatisfactory. 
The court is of the opinion that the record does not warrant 
such a finding. 

An award is therefore made to the claimant in the sum 
of $360.26, all of which is accrued and is payable forthwith. 

This award being subject to  the provisions of an,  Act 
entitled “An Act Making an Appropriation t o  yay  Com- 
pensation Claims of State Employees and Providing’for the 
Method of Payment Thereof, ” approved June 30th; 1941, and 
being by the terms of such Act, subject to the approval of the 
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Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided f o r  in such Act. 

(No. 2928-Claimant awarded $200.00.) 

DANA BREEDEN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Neptemtier 8, 1942. 

I WILLIAM J. LONG, for claimant. 

-GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

DAMAGE TO PRIVATE‘ PROPERTY-not taken  fo r  public zise-eazised by  con- 
structzon of publzc improvement-measure of. Where private property is not 
taken for public use, but is damaged by reason of the construction of a public 
improvement, the proper measure of such damage is the difference between 
the fair, cash market value of the property, unaffected by the improvement , 
and its fair cash value, as affected by the improvement, and an award may 
be made for such difference in value. , 

FISBER, J. 

This claim was filed on July 8, 1936, for damages to 
claimant’s property as a result of the construction of a hard 
road by the State in front of claimant’s property. 

Claimant alleges that he is the owner of the real estate 
described in the complaint, and that the Department of Public 
Works and Buildings of the State raised the elevation of 
State Bond Issue Route 100, in front of claimant’s property 
in the Village of Browning, Schuyler County, Illinois, about 
ten (10) feet. 

That because of the elevation of said highway, claimant’s 
property suffered consequential damages in the amount of 
Three Hundred Fifty Dollars ($350.00). 

I n  accordance with Section 13 of Article 2 of the Con- 
stitution of Illinois- 

“Private property shall not be taken or damaged for public use without 
just compensation,” 

and claimant is, therefore, entitled to an award. 
There is, however, conflicting evidence with respect to  

the decrease in value of the property because of the construc- 
tion of said highway. One witness fo r  the claimant testified 
that the property value was decreased Five Hundred to Six 



Hundred Dollars ; another witness testi-fied that the value de- 
creased Two Hundred Fifty Dollars. Two witnesses testified 
for the respondent, both of whom agreed that the decrease 
in value was approximately One Hundred Dollars. 

This court is of the opinion, after a review of all the testi- 
mony, that a fair award would be the sum of Two Hundred 
Dollars ($200.00). 

An award is therefore made in favor of Dana Breeden, 
claimant, for the said sum of Two Hundred Dollars ($200.00). 

(No. 3587-Claim denied.) 

HARMS BROERS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Beptember 8, 1942. 

JOSEF T. SKINNER, for claimant. 

GEORGE F. B A R ~ T T ,  Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORICMEN’S COMPENSATION ACT-proof of accident necessary to sustain 
claim under. I n  order to sustain claim for compensation under Workmen’s 
Compensation Act it must be proven that injury for which claim is made, 
was accidental and arose out of and fn the course of the employment and 
while engaged in extra-hazardous employment. 

SAME--diSUbZlZt?J resulting f r o m  disease-when not compensable. Where 
the evidence discloses that  condition complained of, and for which claim for 
compensation is made is the result of a chronic disease, which cannot be 
fairly traced to the employment as a contributing proximate cause, and was 
not the result of a n  accidental injury, arising out of and in the course of 
employment, an award for compensation must be denied. (Schenk  vs. State, 
8 Court of Claims Reports, 492 adhered to.) 

FISHER, J. 
This claim was filed February 13, 1941. It asks for bene- 

fits under the Workmen’s Compensation Act claimed by 
claimant for temporary disability and for permanent dis- 
ability on account of an injury received while claimant.was 
employed by the State Highway Department. 

On September 17, 1940, claimant was employed under the 
direction of the-Dixon State Highway Office, a branch of the 
State Highway Department of the State of Illinois. Claim- 
ant alleges that on said date he was engaged in the work of 
lifting heavy slabs of concrete after the same had been broken 
out of the highway by an air hammer machine; that. as a 
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result of the lifting of these heavy pieces of concrete, there 
was caused a bruising and injuring of the blood vessels and 
arteries of his back and neck. Claimant mas treated by Dr. 
George E. Kirby of Spring Valley, who examined the claim- 
ant on September 24, 1940. He has been examined by the 
said Dr. George E. Kirby at several intervals since that time. 

Claimant was paid compensation for temporary disability 
by the Division of Highways from September 24, 1940, to 
January 27, 1941, a total amount of Two Hundred Eighty-six 
and 551100 Dollars ($286.55). I n  addition, the bill of St. 
Mary’s Hospital a t  LaSalle, where elaimant was treated, was 
paid by the Division of Highways. Electro cardiographs re- 
quired by Dr. George E. Kirby have been paid for in the 
amount of Twenty-two and 50/lOO Dollars ($22.50). 

Claimant alleges that he is entitled to Seventeen and 
501100 Dollars ($17.50) per week until temporary disability is 
terminated. 

Claimant alleges that a t  the time of his injury he was 
36 years of age; was married and had two children, one son, 
Virgil Broers, under the age of sixteen years. 

Claimant alleges that as a result of said accident he has 
sustained temporary total loss of his capacity to work and 
that he will be permanently disabled to the extent of 50% of 
his normal capacity to work. Claimant states further that 
he has not presented this claim to any State Department or 
State Officer, and that no third party or corporation has any 
interest in this claim. 

The record consists of the complaint, report of the Divi- 
sion of Highways signed by M. K. Lingle, Engineer of Claims, 
statement, brief and argument of respondent, transcript of 
the evidence, and a stipulation between claimant and respond- 
ent that the letter of Chauncey C. Maher, M. D., and his 
report of examination, shall be part of the record. 

As respondent had notice of the accident within the 
period provided by Section 24 of the Workmen’s Compensa- 
tion Act, and as claim was made for compensation within six 
months after date of the accident and application f o r  compen- 
sation filed within one year, the court finds it has jurisdiction. 

In  examining the records of this case, there is no evidence 
of a specific accident, but claimant, by his evidence, tries to 
maintain the position that while lifting heavy pieces of con- 
crete.into a truck he became subject to pain between the 
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shoulderblades, chest and arm. He would take rest periods 
of various lengths and then would resume his work until the 
condition again returned, under which circumstances he 
worked f o r  five or six days before he finally went to a doctor. 

In  allowing an award under the Workmen’s Compensa- 
tion Act, this court, of course, must determine that the acci- 
dent complained of was incurred in the course of and arose 
out of the employment. Dr. Kirby, in testifying on behalf of 
claimant, stated that he did not know if it would be possible 
for a man of claimant’s age and condition to have the origin 
of this disease caused by excessive exertion. He testified that 
claimant had a disease of the coronary artery, and in answer 
to a hypothetical question propounded by claimant’s attorney, 
said “that the heavy lifting could have been the cause of the 
symptoms that were produced at that time, but I feel that 
there must be some fundamental disturbance in the coronary 
circulation. ” . 

Dr. Chauncey C. Maher, heart specialist connected with 
the University of Illinois, examined claimant on August 7, 
1941. He reported by letter dated August 12, 1941, which 
was inserted as part of the record, that claimant “has the 
typical syndrome of angina pectoris which is due to disease of 
his coronary arteries”; that “this is quite definitely a medical 
problem and the result of chronic disease. It is in no way re- 
lated to the occupation of this man and his disabili ty3 not 
predicated upon his occupation or the type of work which lie 
has done in the past several years.” 

Dr. Maher’s finding does not conflict with that of Dr. 
Kirby. Dr. Kirby did not express a definite opinion in this 
matter, except that claimant had a disease of the coronary 
artery. That fact was confirmed by Dr. Maher, who examined 
claimant more fully and with all the necessary equipment 
needed in such examinations. Dr. Maher concluded that 
claimant’s condition was not the result of his employment, 
and nothing in the evidence contradicts that finding. Neither 
is there any evidence of an accident in this case. 

In  the case of T h e  Bimcenwes Bridge Compamy vs. Imdzls- 
trial Commissiom, 351 Ill. 444, our Supreme Court said, on 
page 449, in quoting the language of the Supreme Court of 
Massachusetts in McNicoZ’s case, 215 Mass. 497, that an in- 
jury arises “out of the employment when there is apparent 
to the rational mind, upon consideration of all the circum- 
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stances, a causal connection between the conditions under 
which the work is required to  be performed and the resulting 
injury, and if the injury can be seen to have followed as a 
natural incident of the work and to have been contemplated 
by a reasonable person familiar with the whole situation as 
a result of the exposure occasioned by the nature of the em- 
ployment, then it arises out of the employment, but it excludes 
an injury which cannot fairly be traced to the employment as 
a contributing proximate cause and which comes from a 
hazard to which the workmen would have been equally ex- 
posed apart from the employment.” 

This court is of the opinion that, in consideration of all 
the evidence, the injury complained of cannot be fairly traced 
to the employment of the claimant, that it comes from a heart 
condition as a result of a chronic disease with the symptoms 
manifesting themselves while under heavy exertion. The 
same symptoms undoubtedly would have been present at any 
other time claimant participated in heavy physical exertion. 
Award must, therefore, be and is denied. 

(No. 3548-Claim denied.) 

EZRA COLLINS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opznian filed May 12, 1942. 

Supplemental opinzon filed September 8, 1942. 

LLOYD L. VOYLES, f o r  claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

PLEADING-rules o f  cozlrt. A complaint that  fails to comply with Rules 
5 ( a )  and 5(b)  of the court is insufficient on which’lo base an award. 

WORKMEN’S COMPENSATION AcT---when accident deemed as  arising out o f  
and in t h e  course o f  employment.  An accident may properly be said to arise 
out of and in the course of employment, when an employee, a part of whose 
work was in being transported from one place to another in motor vehicle, 
is injured while riding on running board thereof, where said motor vehicle 
is owned by employer and is being then operated by the superior of said 
employee, who knew he was so  riding, especially when there is no evidence 
that he was violating orders of superior in  so doing. 

SAME-when  evidence fails t o  show earnings before accident or since, or 
period of temporary total incapacity-court without basis onl which t o  corn 
pute award. The burden of proof is upon claimant to sustain his claim by 
a preponderance of greater weight of the evidence, and when from the record 
before the court, it is unable to determine the average amount which claim- 

Assistant Attorney General, for respondent. 
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ant earned before the accident, or is able to earn in some suitable business or 
employment thereafter, or the period of temporary total incapacity, there is 
n o  basis upon which the court could compute an award for permanent or 
temporary disability. 

FISHER, J. 
Claimant alleges in his complaint that he is a resident of 

Edwards County, State of Illinois, and has continuously so 
resided fo r  more than twenty-five years last past. 

That on August 3,1939, he was employed by the Division 
of Highways of the State of Illinois, as a laborer,.engaged in 
the work of cleaning certain State Highways, fo r  which he 
was paid at the rate of Fifty Cents ( $ 3 0 )  per hour, in which 
work he had previously been employed on numerous occa- 
sions. 

That on said date claimant was, with other employees of 
the State Highway Department of the State of Illinois, en- 
gaged in cleaning State Highway No. 130 where it runs 
through the Incorporated City of Albion, Edwards County, 
Illinois ; that upon completion of said work on said Highway 
No. 130, an employee regularly employed by the Division of 
Highways ordered the claimant, together with other laborers, 
to get on the State Highway truck then operated by an em- 
ployee of the Division of Highways of the respondent, to go 
from State Highway No. 130 to State Highway No. 15 on the 
opposite side of' said City of Albion, to engage in cleaning 
said State Highway No. 15.. 

That the claimant stood on the running board of said 
highway truck, and while so standing on the said running 
board while the truck was in motion, claimant sought to reach 
for a sheet of paper which was blown from under said truck, 
and in so doing slipped and fell from the running,board of 
said truck so that he was dragged fo r  some distance and the 
wheels of said truck passed over him, inflicting the following 
injuries: Separation of symphysis pubis (about 2.5 em.) and 
separation of L. sacro-iliac joint. 

That on account of said injuries claimant was confined 
to the Olney Sanatorium in the City of Olney, Richland 
County, Illinois, and also to his home for  a considerable 
period of time, and suffered and continues to suffer great 
physical pain. 

Claimant further alleges that since August 3, 1939, he 
has been wholly incapacitated from performing any labor 
whatsoever as a result of said injuries. 



That respondent has paid for  services rendered to claim- 
ant on account of said injuries; the sum of Three Hundred 
Thirty-five Dollars ($335.00), and in addition has paid the 
claimant temporary total disability in the amount of One 
Hundred Eighty Dollars ($180.00) f o r  the period from Au- 
gust 3, 1939, including January 1, 1940. 

That by reason of his injuries claimant is totally disabled 
from performing any duties whatsoever, and is wholly with- 
out means.of support, and seeks to recover damages in the 
amount of Five Thousand Dollars ($5,00O.00) , together with 
such other relief as to  the court may seem proper. 

The record in this case consists of the complaint, report 
of the Division of Highways dated October 15, 1940, signed 
by M. K. Lingle, Engineer of Claims, traascript of evidence 
produced on behalf of claimant,,motion of claimant waiving 
his right to  file brief herein, motion to dismiss on behalf of 
respondent, and statement, brief and argument thereon. 

As the respondent had immediate notice of the accident, 
and the claim was filed in apt time, this court has jurisdiction 
of the matter. 

The record contains considerable testimony relative to  
the nature of claimant’s injuries. However, before consider- 
ing this we will dispose of the motion made on behalf of re- 
spondent asking that the claim be dismissed on the grounds 
that the accident suffered by claimant did not arise out of and 
in the course of his employment.. Claimant was employed by 
the State occasionally to assist Emory A.. Goodlink to clean 
such parts of the city streets of Albion as lay within the con- 
fines of the State highway routes, as were-designated by Mr. 
Goodlink. The evidence clearly shows that the accident took I 

place on a city street of Albion, while claimant was being 
transported from one State route to another to  continue his 
work. It was Goodlink’s intention, which he had started to 
carry out, to leave State Highway No. 15, proceed west on 
Elm Street fo r  two or three blocks and then turn south, pro- 
ceed one block and reenter Route No. 15 where,work was to 
be resumed. 

It was part of claimant’s work to be transported from 
one place of work to another. At the time claimant was in- 
jured he was being so transported. He was riding in or pn 
a vehicle of respondent being operated by the foreman or 
supervisor in charge of this particular work. It cannot be 
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reasonably charged that claimant was violating orders by 
standing on the running board of the vehicle while it was in 
motion when the vehicle was being operated by his superior 
under whose orders claimant was working. Claimant was 
permitted so to ride and while so riding was injured. From 
the evidence before us it appears claimant was injured in the 
course of and within the scope of his employment. The extent 
of the injury, however, is not clear from the evidence. 

Respondent, in its motion to dismiss, “reserves the right, 
if the court should overrule this motion, to introduce’evidence 
as. to the merits of the claimant’s claim.” 

The motion to dismiss is denied and respondent is given 
sixty days additional time to present evidence as to the merits 
of this claim and the extent of the injury. In  determining 
the time for  the presentation of additional evidence the court 
is mindful of the fact that this claim was filed on October 9, 
1940. On January 23, 1941, the transcript of evidence was 
filed. It was not until March 25, 1942, that respondent filed 
its motion to dismiss; an unwarranted delay and a hardship 
on claimant regardless of the merits of the claim. 

The complaint filed herein fails to comply with Rules 
5(a)  and 5(b) of this court, and, therefore, is insufficient on 
which to  base an award. To comply with said rules claimant 
is given thirty days to amend his complaint, and in the event 
he fails to so amend, the claim will be dismissed. 

SUPPLEMENTAL OPINION. 
FISHER, J. 
In  an opinion heretofore filed in .this case, respondent’s 

motion to dismiss was denied. Respondent was given sixty 
(60) days additional time to present evidence as to the merits 
of the claim and the extent of the injury, and claimant was 
given thirty (30) days to amend his complaint, t o  comply 
with Rules 5 (a)  and 5 (b) . Claimant’s amended complaint 
was filed in apt time and now complies with the rules of this 
court. As no additional evidence was presented by respond- 
ent, pursuant to leave granted, the court will decide this case 
on its merits from the record as it now stands. 

As indicated in the previous opinion, the court finds that 
claimant was injured in the course of and within the scope of 
his employment. There now remains to be determined the 

I 

1 

I 
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extent of claimant’s injury and the amount of award to which 
he is entitled. 

With respect to the degree of permanent partial dis- 
ability of claimant, the two doctors who testified have a 
considerable difference of opinion. Dr. Boston stated 75 per 
cent, which might be minimized by time and treatment, and 
Dr. Nierenberg who took care of claimant, 25 per cent. It 
.would appear, therefore, from the record, that claimant is 
partially incapacitated, and the nature of his injury such that 
he would be entitled to an award under Section 8, Paragraph 
(d)  of the Workmen’s Compensation Act, which provides as 
follows : 

“If, after the injury has been sustained, the employee as  a result thereof 
becomes partially incapacitated from pursuing his  usual and customary line 
of employment, he shall, except in cases covered by the specific schedule set 
forth i n  paragraph ( e )  of this section, receive compensation, subject to the 
limitations as to time and maximum amounts fixed in paragraphs (b)  and 
(h) of this section, equal to fifty per centum of the difference between the 
average amount which he earned before the accident and the average amount 
which he is  earning or i s  able to earn in some suitable employment or busi- 
ness after the accident.” 

However, from the record before thiscourt, it is unable 
to  determine the average amount which claimant earned be- 
fore the accident and the average amount which he is earning 
o r  is able to earn in some suitable employment o r  business 
after the accident. Neither is the court able to determine 
frbm the record, the period of claimant’s temporary total in- 
capacity. The burden of proof being upon the claimant, and 
for the reasons herein stated, the court is unable to  determine . 
the amount of the award. - 

Award is therefore denied. 

(No. 3705-Claimant awarded $248.49.) 

Lou COLLINS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

ROY A. PTACIN, for claimant. 
GEORGE F. BARRETT, Attorney General; WILLIAM L. MOR- 

WORKMEN’S COMPENSATION AcT-whek award may be made under for 
permanent partial loss of  use of arm. Where employee of the,State sustains 
accidental injuries, arising out of, and in the course of her employment, 

GAN, Assistant Attorney General, f o r  respondent. 
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while within the provisions of the Workmen’s Compensation Act, resulting in 
permanent partial loss of use of her left arm, an award may be made for 
compensation therefor, i n  accordance with the provisions thereof, upon com- 
pliance by said employee with the requirements of said Act and proper proof 
of her claim for such compensation. 

ECKERT, J. 
The claimant, Lou Collins, is employed as an attendant 

at the Chicago State Hospital, a public institution owned and 
operated by the State of Illinois. On January 6, 1942, whi‘le 
supervising the serving in the officers’ dining room, she 
slipped and fell, sustaining a Colles’s fracture of the left 
wrist. She reported immediately to the employees hospital 
where an x-ray was taken and a cast applied. 

Claimant did not work from January 6, 1942, until Feb- 
ruary 17th, during which time she was under the care of Dr. 
Louis Olsman. Since February 17th, she has worked regn- 
larly at- the same-position and received the same pay which 
she received prior to the accident. All medical services were 
furnished by the respondent. Claimant also received her 
regular pay for the month of January, and the sum of $49.18, 
for productive work from February 17th to the end of the 
month. 

Claimant’s earnings at  the time of the accident were 
$63.00 per month and maintenance in the amount of $24.00 
per month. Her average annual earnings fo r  the year pre- 
ceding the accident were $1044.00, and her average weekly 
wage was $20.08. She was then sixty-six years of age, a 
widow, and had no children under sixteen years of age. At 
the time of the accident the employer and employee were 
operating under the provisions of the Workmen’s Compen- 
sation Act of this State; notice and claim for compensation 
were made within the time provided by the Act. No claim 
is made for medical or hospital services, but claimant seeks 
an award for temporary total disability and for partial per- 
manent disability for loss of use of her left arm. 

Claimant testified that since the accident, her- left hand 
does not have as much grip as it formerly did; that she can 
not lift heavy things with her left arm; that she suffers pain 
in her arm and in her wrist; and that after long hours of 
work her arm becomes tired and aches. She also testified 
that because of her injury, she is not able to do all of the 
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tasks incident to  her employment and which she formerly per- 
formed. 

Dr. Albert C. Field, a witness called on behalf of the 
claimant, testified that he examined Mrs. Collins on June 5 ,  
1942; that he found a thickening at the lower end of the left 
forearm, some deformity at the lower end of the ulnar, and 
some widening of the joint space. Dr. Field also testified 
that he found a five degree limitation of extension, a thirty- 
fixe degree limitation of flexion, and a limitation of about 
twenty-five per cent of eversion and inversion. By com- 
parative measurements, claimant’s left wrist measured six 
and one-half and her right wrist six and one-eighth. In  the 
doctor’s opinion the disability was permanent. 

Dr. Louis Olsman, called on behalf of the respondent, 
testified that he had examined claimant on May 23, 1942, and 
found a small limitation of inversion, eversion and flexion, of 
the left wrist; that he again examined claimant on July 10, 
1942, and found a limitation of inversion and eversion of 
about twenty per cent and a limitation of flexion of about 
twenty-five per cent. He considered the condition permanent. 

Claimant was temporarily totally incapacitated for  a 
period of six weeks, and would therefore be entitled to the 
sum of $66.24 under the terms and provisions of the Work- 
men’s Compensation Act. However, she has already been 
paid this amount for non-productive time, and therefore no 
award can be made for temporary total incapacity. 

Claimant, however, is entitled to an award for partial 
permanent disability, having suffered a permanent partial 
loss of the use of her left arm which the court finds to be a 
loss of ten per cent. Under the provisions of the Workmen’s 
Compensation Act, claimant is therefore entitled t o  receive 
fifty per cent of her average weekly wage for a period of 
twenty-two and one-half weeks or the sum of $225.90. The 
accident having occurred after July 1, 1941, this amount must 
be increased ten per cent. 

’Award is therefore entered in faqor of the claimant in 
the sum of $248.49, all of which is accrued and 5s payable 
forthwith. 

This award being subject to  the provisions of an Act en- 
titled, “An Act Making a n  Appropriation to Pay  Compensa- 
tion Claims of State Employees and Providing f o r  the 
Method of Payment Thereof, ” approved June, 30, 1941, and 



being by the terms of such Act, subject to the approval of the 
Governor, is hereby if and when approva.1 is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

. (No. 3322-Claim denied.) 

WARD C. CROM, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

Rehearing denied November 10, 1942. 
. 

ROBERT W. BESSE, fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
AND ROBERT V. OSTROM, Assistant Attorneys General, fo r  re- 
spondent. 

DAMAGE TO PRIVAlX PBOPERTY NOT TAKEN FOB PUBLIC ns&--alleged t o  have 
resulted f r o m  construction of pub?ic improvement - R a t e  liable only under 
provisions of Section 19 of Article 2 07 Constitution- improvement does not 
constitute continuzng nuisance permitting successive actzons f o r  damages-if 

‘damages proven only one recovery oan be had and includes all damages re- 
sulting from, past, present ob future- right of  action f o r  is in owner at t ime  
of construction and does not pass to  subsequent grantee-subsequent grantee 
of property has no r ight  of action for damages resulting f r o m  prior improve- 
ment  and accrzrang af ter  convegance to him-State not lzable for neglagence 
of i t s  oficers, agents or servants in t h e  constructzon of  a public hzghway. 
The issues herein are  similar to those passed on by this court in  Wol f ,  et al., 
vs. State, 8 Court of Claims Reports, page 144, and Horney, et al., vs. State, 
9 Court of Claims Reports, page 354, and what was said by the court therein 
applies with equal force i n  the present case. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

The complaint in this case states that Ward C. Crom 
is the owner of a farm located in part of the North One Half 
(N%) of Section Four (4), Township Twenty-one (21) North, 
Range Seven (7) East of the Fourth Principal Meridian in 
Whiteside County, Illinois. 

That a creek known as Elkhorn Creek runs through the 
said described tract of land in a westerly direction and that 
a state highway known as State Highway 88 runs along the 
west side of said tract of land, running in a northerly and 
southerly direction. 

That along the west side of said tract of land the said 
highway crosses the said creek by means of a bridge. 

. 
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That said road is built on a solid pike along the lands of 
the claimant f o r  a considerable distance south of said bridge. 

That said bridge and pike were negligently constructed 
by authority of the State Highway Department in that said 
construction fails to provide sufficient drainage of the waters 
flowing into the stream above the bridge; that said Highway 
Department wholly failed to make sufficient openings in the 
pike to take’care of the flow of the stream during periods of 
high water; that such acts have caused, and continue to cause 
said waters to  pile up along the pike because the opening at 
the bridge was and is insufficient to allow the water: to  flow 
off normally. 

That such negligent construction has caused the water 
to overflow onto the claimant’s land causin5 him great dam- 
age to  his land, buildings, fences, stock, grain and crops. He 
seeks an award of $8,160.00 plus interest for alleged damage 
f o r  the years 1936, 1937 and 1938. 

The evidence discloses that .Ward C. Crom in January 
1937 acquired title to the above described premises from the 
Sterling Sales Incorporated who in 1936 had acquired title 
to said premises from the estate of Henry Wolf, while claim- 
ant was president of said corporation. 

On June 21, 1934 an opinion was rendered by this court 
in Fe: Almer Wolf, et al., claimants vs. Stalte of Illinois, re- 
sponden-ts, 8 C.  C. R. 144, which is controlling in this ease. 
There claimants sought to recover the sum of $875.00 for 
damages claimed to have been occasioned by flood waters re- 
sulting in loss and damage to stock and grain on the farm 
owned by the Henry Wolf estate on which claimant was a 
tenant. The complaint filed averred that the loss occurred 
on October 11, 1931, and was due to the fact that when the 
embankment f o r  laying the slab on S. B. I. Route 40 (now 
route 88) in the North West Quarter of Section (4) Township 
Twenty One (21) N. R. 7, East of the fourth P. M. in White- 
side County, Illinois, was built, that same was constructed 
without culverts to admit the passage of flood waters under 
said highway; that a pond or lake was thereby formed, the 
over-flow of which resulted in the damages claimed : 

This court in the above entitled cause held: 
“The court finds from the record that there is no proof that S. B. I. route 

40 was constructed in a negligent or improper manner in the section com- 
plained of; that the evidence conclusively shows proper construction through- 
out with sufficient and adequate drainage under conditions which might be 
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ordinarily and reasonably expected; that  the charge made in the complaint 
‘That the embankment was built without culverts, etc.’ is not supported by 
the evidence, but that the record discloses affirmatively that  concrete culverts 
were constrpcted and that  the new bridge offered a flow-opening almost two 
and one-half times greater than the former bridge.” 

The evidence in this case shows that the claim for dam- 
ages of Almer Wolf, which was denied by the court, was on 
the identical property as described in the complaint of Ward 
C. Crom. 

The evidence further discloses that this improvement 
was built by the respondent in 1926, lawfully and that it is a 
substantial improvement and is a permanent structure. 

The point is raised by claimant that the bridge and pike 
were negligently constructed by the respondent. The evi- 
dence shows that one R. N. Ferguson was called t o  testify 
on behalf of claimant. On cross-examination the following 
questions were asked, and answered : 

Q. 

A. 
Q. 

A. 
Q. 

A. 

. Q. 
A. 

Q. 

A. 

“At the time of the construction of this highway, what were Your 
duties at the Dixon office in  Department of Highways?” 
“I was Assistant Engineer.” 
“I will ask you to state whether or not you knew anything about the 
plans that were proposed for this bridge i n  connection with the 
creek?” 
“Yes, I was quite familiar with them.” 
“Were there any plans made i n  connection with Elkhorn Creek that  
were not carried out?” 
“Yes, we originally intended to make a change in channel up stream, 
that would have been from one-half to three-fourths mile long and 
would have had the effect of converging the water at the bridge 
much better than i t  is now.” 
“I will ask you to state if you know why this was not done?” 
“On account of the objection of Mr. Wolf. I think he was the only 
property owner involved and he objected.” 
“Mr. Wolf was predecessor in  title to Mr. Crom, and he was ciwner of 
the land involved, at time this work was done?” 
“That is right.” , 

A right of action does not pass from the owner to a sub- 
sequent purchaser fo r  injury from over-flows and damages 
to crops occasioned by lawful and permanent causes existing 
when he purchased the land. A subsequent purchaser takes 
the land subject to  such damages and with no right of action 
to  recover for the same. 

Ill. C e d .  Ry .  Go. vs. Ferrell, 108 Ill. App. 667. 
In  the case of Horwey, et al. vs. State of Illinois, 9 C .  C. 

R. 354, the claimant sought to recover damages f o r  loss of 
crops during the period of five years prior to the filing of 
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the complaint, as the result of water standing o r  remaining 
on her land by reason of the construction of a hard-surfaced 
highway. In  that case the claimant acquired title after the 
completion of the improvement. The court found that the 
improvement in question was a permanent improvement and 
that the right of action was in the owner of the property at 
the time of the making of the improvement; that there could 
be but one recovery, and that such recovery should include 
all damages, past, present and future; that a subsequent 
alienee of the property took the same as it existed at  the time 
of the conveyance, and had no right o€  action for damages 
which resulted from the improvement and accrued after the 
conveyance. 

I n  the case of Holm vs. Coulnty of Cook, 283 Illinois Ap- 
pellate 190, where plaintiffs brought an action of trespass 
to recover damages to their lands and fo r  the destruction of 
their crops the court held: 

“Plaintiffs predicate and must predicate the County’s liability entirely 
and solely on the constitutional provision, that ‘private property shall not be 
taken or damaged for public use without just compensation’ (Sec. 13, Art. 2, 
Const. State of Ill.), which contemplates only one recovery for all past, 
present and future damages.” 

The same rule of law that was applied in the above case 
as regards the County of Cook, applies in the same measure 
in a claim against the State. The improvement on S. B. I. 
Route 40 (now route 88) was completed in 1926. 

The claimant in this case having acquired title subse- 
quent to that opinion took the land with notice and he is 
barred by law from recovering for subsequent damages. 

The Attorney General filed a motion to dismiss this com- 
plaint after the taking of testimony on behalf of claimant 
was concluded. 

Based on the foregoing conclusion of law, and the record 
before us, the motion of the Attorney General must be al- 
lowed. Motion allowed. Claim dismissed. 

(No. 3732-Claim denied.) I 

EQUITABLE LIFE INSURANCE COMPANY OF IOWA, A CORPORATION, 

Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

GILLESPIE, BURKE & GILLESPIE, for claimant. 
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GEORGE .F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

DIRECTOR OF IxsuRANcE-tax mt dividends by-when payment of deemed , 
voluntary, despzte protest acccmapanyzng. Even though payment of tax levied 
by Director of Insurance as tax on dividends is made under protest, such 
payment will be deemed voluntary where payor of fails or neglects to avail 
itself of remedy afforded by, and within time provided in Statute, restraining 
deposit of payment in State Treasury and having validity of law under 
which paid determined. 

SAME-same-paad under protest-remedy an conrt 01 general jurisdio 
tion-faalzire t o  pirszie bars award. A party paying money to public officer 
under protest, has under Statute, thirty days within which to file bill in 
chancery, restraining deposit of such money in State treasury, and having 
validity of law under which same was paid determined, and if it does not 
avail itself of such remedy, and such moneys are  paid into State treasury, no 
recovery thereof can be had and a n  award for refund must be denied. 

' 

I 

FISHER, J. 
Claimant is a corporation of Des Moines, Iowa, doing 

an insurance business in Illinois, and alleges that on the 19th 
day of June, 1941 there was paid under protest the sum of 
Two Hundred Ninety-eight and 13J100 Dollars ($298.13) to 
the Director of Insurance of the State of Illinois as tax on 
dividends applied toward the purchase of paid-up additions 
to  policies issued by claimant in Illinois as part of its busi- 
ness for the year 1940 in this State. 

That in pursuance to  a ruling by the Attorney General 
of Iowa, the Insurance Department of said State imposed a 
tax of two and one-half per cent (2y2%) on all dividends 
credited in the form of paid-up additions during the year . 1940 on all foreign life insurance companies doing business 
in Iowa as a part of their Iowa business. 

That as a result of the action by the State of Iowa in 
imposing said tax, the State of Illinois did, under paragraph 
1056, chapter 7 3  of the Illinois Revised Statutes 1941, in re- 
taliation, compel claimant herein to pay the aforesaid sum 
of Two Hundred Ninety-Eight and 13J100 Dollars ($298.13) 
on dividends applied toward the purchase of paid-up addi-. 
tionq to  policies issued by claimant in Illinois as a part of 
its 1940 business in Illinois. 

That said amount was paid under protest to  the Director 
of Insurance of the State of Illinois on the 19th day of June, 
1941. 

That on the 17th day of March, 1942, the Supreme Court 
of the State of Iowa, in the case of The Prudesztial Iw.suramce 

' 

I 
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Co. of America, vs. C. F. Green, et al., reporte-d in 2 N. W. 
2nd 765, held that the ruling-of the Attorney General of Iowa 
was erroneous. 

Claimant prays fo r  an award in the sum of Two Hun- 
dred Ninety-eight and 13J100 Dollars ($298.13). 

The record in this case consists of the complaint and re- 
spondent’s motion to dismiss. 

From the facts alleged, the State of Illinois insurance 
companies had been assessed in Iowa a tax of two and one- 
half per cent (2%%) on all dividends credited in the form of 
paid-up additions during the year 1940 for doing business in 
Iowa as a part of the Iowa business, and in retaliation there- 
for the State of Illinois, through its Department of Insur- 
ance, taxed Iowa insurance companies doing business in Illi- 
nois on the same basis. The assessment made by the De- 
partment of Insurance of the State of Illinois against Iowa 
companies was properly made, as it is not the business of 
the Department of Insurance to question the authority of the 
officials of Iowa to collect this tax and the legality of their 
action. It is the business, however, of the Department of In- 
surance of the State of Illinois, under Section 444 of the Illi- 
nois Insurance Code, known as the Retaliatory Provision, to 
protect Illinois insurance companies so that they can operate 
on a parity with foreign insurance companies. 

There is nothing in the record which shows that the De- 
partment of Insurance of Iowa could, o r  did, refund moneys 
paid by the Illinois companies in that State, although in view 
of the decision of the Supreme Court of Iowa in declaring 
the collection of this additional tax illegal, it is possible that 
some Illinois companies took appropriate legal steps and ob- 
tained a refund. I n  view of the purpose of the Statute under 
which the tax was collected, it would appear that the Illinois 
Department of Insurance made a proper levy of this tax and 
acted within their statutory authority in collecting it. Even 
if this court made.awards strictly on the basis of equity and 
good conscience-which it does not do-the claim could not 
be allowed. This court is also of the opinion that there is no 
basis, in law or equity, on which an award can be made. 

Where a taxpayer has an adequate remedy in a court of 
general jurisdiction and is afforded a legal remedy to protect 
his rights, but fails to do so, he cannot be permitted to  say 
that the tax was paid involuntarily or under duress. I n  the 
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instant case the taxpayer did file a protest, but did nothing 
further. It should have, under the Statute, within thirty (30) 
days filed a bill in chancery seeking to restrain the deposit 
of such money in the State Treasury. Paragraph 172 of 
Chapter 127, Illinois Revised Statutes 1941, provides f o r  the 
means of obtaining relief when moneys are paid under pro- 
test. When sums of money are received and paid under pro- 
test, the State Treasurer is under obligation to hold said 
sums for thirty (30) days, after which it becomes-his duty 

, to transfer it into the fund into which it would have been 
paid had it not been paid under protest. The State Treas- 
urer may only retain the moneys in the Protest Fund where 
a temporary injunction is obtained within thirty (30) days re- 
straining the transfer of said sum from the Protest Fund. 
It is a reasonable position to take, to  say that a taxpayer who 
has not availed himself of the legal remedies the Statute gives 
him, should be denied relief a t  a later date, especially in view 
of the fact that government agencies must at  some time know 
where they stand financially if there is to be any financial 
stability. As was said in the case of City of Oglesby vs. State 
of Illinois, 10 C. C. R. 694, on page 701: 

“Payment under protest, in order to justify a recovery of funds from the 
State involves not only due notice of protest at the time of such payment, 
but requires the further action upon the part of the claimant of enjoining 
the transfer of such money until the legality of such payment can be de- 
termined. This provision is an important one as a matter of public policy 
to the entire financial structure of the State government. It is  only by due 
notice of what funds previously paid to the State officers are tied up by in- 
junction proceedings that the Director of Finance can determine the current 
financial status of the State.” 

and the case is hereby dismissed. 

~ 

For the reasons stated, the motion to dismiss is allowed, 

(No. 3663-Claimant awarded $269.89.) 

JAMES FLETCHER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opanion filed Xeptember 8, 1942. 

ABRAMS & ABRAMS, for claimant. 

GEORGE F. BARRETT, Attorney General; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENGATION ACT-claim for compensatzon for permanent 
disabzlatp-award for  not justified where  earnings same as prior t o  acczdent. 

- 
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Where claim is made for compensation for permanent disability, the burden 
of proof is  on claimant to  show such disability and to establish his right to 
compensation therefor under the Act, and where it appe?rs that earning 
capacity of claimant is as great at the time of the hearing on such claim, as 
before the accident, there is no proof of such disability and an award must 
be denied. 

SAMEcwhen award for t empwary  total ’disability m a y  be made under. 
Where it clearly appears that  employee of State, sustaining accidental in- 
juries, arising out of and in the course of his employment, was at the time 
thereof within provisions of Workmen’s, Compensation Act, resulting in 
temporary total disability, an award may be made for compensation therefor, 
in accordance with the provisions of the Act, upon compliance by said em- 
ployee with the requirements thereof and proper proof of claim for same. 

ECKERT, J. 
The elaimant, James Fletcher, was first employed by the 

Department of Public Works and Buildings, Division of 
Waterways, on May 27, 1941. On June 28, 1941, he was act- 
ing as a bridge tender on the McDonough Street bridge at  
Joliet, Illinois, at a salary of $150.00 per month. His duties 
were to open the bridge for the passage of boats and to close 
it for traffic on highways and streets. The movement of the 
bridge is controlled by means of a pinion gear rolling along 
a gear track. It was a duty of the claimant to keep this gear 
track and pinion gear clean and free from all foreign sub- 
stances f o r  the proper operation of the bridge. 

About nine-thirty o’clock on -the evening of June 28th, 
claimant raised the bridge to permit the passage of a tug 
boat, and while the bridge was in a raised position, observed 
a dog caught on the east lift span immediately above the gear 
track. Fearing that the animal might fall on the gear track 
and damage the machinery, claimant tried to extricate it, and, 
in attempting to do so, slipped on the gear track and fell on 
to the highway below, a distance of about twenty-five feet, 
landing on his back and side. 

Under the direction of L. C. Mork, Chief Bridge Tender, 
claimant was removed by ambulance to St. Joseph’s Hospital 
in Joliet, Illinois, where he was attended by Dr. Frank H. 
Hedges, Jr. It was found that claimant had sustained a frac- 
ture of the lumbar vertebrae. The fracture was reduced by 
means of a plaster cast, and claimant remained in the hospital 
until August 1, 1941, when he was removed to his home. On 
the order of Dr. Hedges, claimant purchased at  the cost of 
$26.00 a special spring and mattress to keep his bed rigid. 
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The plaster cast was removed September 27, 1941, and there- 
after hot applications were prescribed with a liniment rub 
for  ten minutes each.day. These applications continued until 
November 18, 1941. 

On December 8th, 1941, claimant returned to his former 
employment. He has been paid compensation for temporary 
total disability in the sum of $140.32. Respondent also paid 
Dr. Hedges for his services the sum of $202.00 and St. 
Joseph’s Hospital at Joliet, the sum of $144.88. 

Claimant testified that although he has returned’to his 
employment, he is unable to operate the bridge, is unable to 
raise and lower the windows of the bridge house, and is 
unable to  lift heavy objects. He still suffers sharp pains in 
his back whenever he sits or  stands fo r  any length of time. 

When the injury occurred, claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State, and noticexof the accident and claim f o r  
compensation were made within the time provided by the Act. 
From the record it appears that the accident arose out of 
and in the course of employment. Claimant’s earnings at  the 
time of the accident were $150.00 per month; his average 
annual earnings were $1,800.00, and his average weekly wage 
was $34.62. He had no children under sixteen years of age. 
Claimant was temporarily totally incapacitated from the date 
of the accident until he returned to work on December 8, 
1941, o r  a period of 23 217 weeks. Claimant is therefore en- 
titled to $16.50 per week f o r  23 217 weeks, or the sum of 
$384.21, from which must be deducted $140.32 heretofore paid 
to claimant, leaving a balance of $243.89. Claimant is also 
entitled to be reimbursed in the sum of $26.00 for the spring 
and mattress which he purchased to facilitate the healing 
process. 

Claimant, however, is not entitled to any compensation 
for permanent disability. From the testimony of Dr. Frank 
E. Deadman, on behalf of claimant, and of Dr. Frank H. 
Hedges, Jr., on behalf of the respondent, it is clear that 
claimant sustained a very serious injury to his back. The 
doctors do not agree as to its extent or permanency, but it is 
unnecessary fo r  us to discuss this medical testimony in de- 
tail. Section 8, Sub-section (d) of the Workmen’s Compen- 

“If, after the injury has been sustained, the employee as a result thereof 
becomes partially incapacitated from pursuing his usual and customary line 

. 

- sation Act provides: 
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of employment, he shall, except i n  the cases covered by the specific schedule 
set forth in  paragraph ( e )  of this section, receive ,compensation, subject to 
the limitations as to time and maximum amounts fixed in paragraphs ( b )  and 
( h )  of this section, equal to fifty per centum of the difference between the 
average amount which he earned before the accident and the average amount 
which he is earning or is able to earn in some suitable employment or busi- 
ness after the accident.” 

This is the only section of the Act applicable here, and the 
testimony shows that the claimant is in fact earning the same 
money now which he earned prior to the accident. There is 
no proof of any such difference in earning capacity as is re- 
quired by the Statute. 

Award is therefore entered in favor of the claimant for 
the sum of $269.89, all of which is accrued and is payable 
forthwith. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for  the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided for in such Act. 

(No. 3551-Claimant awarded $439.34.) 

BEN HARGAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1042. 

DONALD A. MILLER, f o r  claimant. 

GEORGE E’. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN’S CO MP E N S A TI ON  A c T - w h e n  award m a y  be m a d e  under, for 
temporary total disabzlzty and permanent partial loss of use of arm. Where 
employee of State sustains accidental injuries, arising out of, and in the  
course of his employment, while engaged i n  extra-hazardous employment, 
resulting in temporary total disability and permanent partial disability, a n  
award may be made for compensation therefor, in  accordance with the pro- 
visions of the Act, upon compliance by employee with the terms thereof 
and proper proof of claim for same. 

MR. JUSTICE ECKERT delivered the opinion of the court: 

On June 27, 1940, claimant, Ben Hargan, was employed 
as a laborer by the Division of Highways of the, State of Illi- 



nois on State Bond Issue Route No. 2 about two miles north 
of Cairo, Illinois. While carrying water fo r  a construction 
crew, he was struck by a state-owned dump truck engaged in 
repair and reconstruction of the highway at  that point. Im- 
mediately after the accident, he was taken to the office of Dr. 
Fay S. Comer, at Cairo, and was subsequently treated by Dr. 
Comer and Dr. Bondurant until July 23, 1940, when he was 
placed under the care of Dr. H. B. Thomas in Chicago. On 
August 15,1940, claimant was discharged by Dr. Thomas and 
returned to  his home. He continued, however, to  complain of 
an injury to  his left arm, and a t  the request of the respondent 
was given further treatment by Dr. Lewis Ent at Cairo. He 
was discharged by Dr. Ent on November' 16, 1940. 

Respondent has paid to claimant for temporary total dis- 
ability the sum of $57.75, and in addition has paid fo r  the fol- 
lowing services : 
Dr. Fay S. Comer, Cairo.. ........................................... $28.50 
Dr. H. B. Thomas, Chicago .......................................... 87.00 
Illinois Central Railroad Company, Transportation. ................... 13.05 
Y. M. C. A. Hotel, Chicago.. ......................................... 47.55 
Dr. Lewis Ent, Cairo.. .............................................. 23.50 

No claim is made for further medical or surgical treat- 
ment, but claimant seeks additional temporary total compen- 
sation and claims partial permanent disability. At the time 
of the injury, claimant was employed at  the rate of fifty-five 
cents per hour for an eight-hour day. Other employees of the 
Division engaged in the same capacity and at  the same rate 
of pay as the claimant are employed by the Division less than 
two hundred days a year. At  the time of the injury claimant 
had no children under the age of sixteen years. His average 
yearly salary was $880.00, and his average weekly wage, 
$16.92. 

Claimant and respondent were operating under the pro- 
visions of the Workmen's Compensation Act of this State, 
and notice of the accident and claim f o r  compensation were 
made within the time provided by the Act. From the record 
it appears that the accident arose out of and in the course of 
the employment. 

Dr. Lewis Ent, a witness called on behalf of the claimant, 
testified that he examined claimant on August 15, 1940, at the 
request of the respondent; that claimant had a loss of motion 
in the left arm; that he treated claimant until November 16th 
when he discharged claimant, feeling he was then able to  do 

. 

-8 - 
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light work. Dr. Ent estimated the permanent loss of use of 
claimant’s arm between fifteen and twenty per cent. 

There was no other medical testimony introduced on be- 
half of either claimant o r  respondent. Although x-ray pic- 
tures had been taken at numerous times while claimant was 
under the care of various physicians, none was offered in 
evidence. 

Claimant testified that he still suffers pain from the top 
of his left shoulder down and across his chest; that he is 
unable to  carry anything with his left hand; that he is unable 
to dress and undress himself; that he is unable to  do any 
work of any kind; and that he is restricted in the movement 
of his left arm. Upon being asked whether he could put his 
left hand into his left side coat pocket, he testified, “I can 
by pulling my coat and going down that way.” 

Otto E. Gotway, general foreman of the construction unit 
for which claimant was working at the time of the accident, 
was called as a witness fo r  the respondent, and testified that 
on September 18th, he saw claimant walking up the street 
near the location of the highway construction ; that claimant 
was walking in a natural position “slightly swinging both 
arms and as he went u p  the sidewalk he reached in his shirt 
pocket and took out a cigarette with his left hand and struck 
the match with his right hand.” A little later, while talking 
to Mr. Gotway, claimant again reached in his shirt pocket 
with his left hand, took a cigarette, struck the match with‘his 
right hand, held the cigarette to his mouth, lighted and 
smoked it. 

From a careful consideration of the entire record, the 
court finds that claimant was totally disabled from the date 
of the accident until November 16, 1940, or a period of 20 2J7 
weeks, and has suffered a fifteen per cent permanent loss of 
use of his left arm. He is therefore entitled to have and re- 
ceive from the respondent the following, to-wit : 

The sum of $8.46 per week for 20 217 weeks, or 
$171.62, from which must be deducted $57.75 heretofore paid 
to claimant, leaving a balance of $113.87. 

The further sum of $8.46 per week for fifteen per cent 
of 225 weeks, to-wit : $285.53, f o r  the permanent loss of fifteen 
per cent of the use of his left arm. 

Since this injury occurred subsequent to July 1, 1939, 
the award must be increased ten per cent or $39.94; making a 
total due claimant of $439.34. 

1. 
’ 

2. 

3. 
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Award is therefore entered in favor of the claimant for 
said sum of $439.34, all of which is accrued and is payable 
forthwith. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof, ” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in, such Act. 

(No. 3651-Claimant awarded $685.63.) 

GEORGE HARPER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinaon filed September 8, 1942. 

’ WALTER G. HAGEMEYER, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when award m a y  be made for permanent 
partial disabality under-aomzputation o f  amount of. Where a n  employee of 
State sustains accidental injuries, arising out of and in the course of his 
employment, while engaged in a n  extradhazardous enterprise, as defined in 
the Workmen’s Compensation Act, resulting in partially incapacitating him 
from pursuing his usual and customary line of employment, an award for 
compensation therefor may be made for sum equal to fifty five per centum 
of the difference between the average amount earned by such employee be- 
fore the injuries, and the average amount he is able to earn in  some suitable 
employment thereafter, as provided in said Act, upon compliance by said em- 
ployee with the terms thereof and proper proof of his claim for same. 

SAME-wverpaWent of compensat im f o r  temporary total incapamty- 
excess m a y  be credated o n  w a r d  f o r  permanent partial disability. Where 
there has been an overpayment of compensation to employee for temporary 
total incapacity, the amount of such overpayment must be credited to em- 
ployer, on award made to such employee, for permanent partial disability 
resulting from same injuries. 

S.um--Zzmbp szinz-when reqnest for payment in ?nilst be denied. Where 
the evidence does not clearly show that  money awarded to a n  employee, under 
the Workmen’s Compensation Act, for accidental injuries sustained by him 
will be properly safeguarded, and that it will increase the disabled employee’s 
means of support, petition for payment of same in a lump sum should be 
denied. 

FISHER, J. 
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Claim mas filed October 27, 1941, wherein claimant asks 
fo r  an award under the Illinois Workmen’s Compensation 
Act f o r  temporary total incapacity, permanent partial dis- 
ability, and for  medical expenses necessitated by the acci- 
dent. Claimant prays for an award of Three Thousand Three 
Hundred Fifty-nine and 44/100 Dollars ($3,359.44) and an 
annual pension of 876, and also asks that a lump sum settle- 
ment be ordered. 

Claimant was employed as a maintenance patrolman’s 
helper in the Department of Public Works and Buildings, 
Division of Highways. On the 31st day of July, 1940 while so 
employed, claimant was standing on a truck lifting a corru- 
gated iron pipe when the pipe slipped and claimant lost his 
balance and fell backwards off the truck striking his head 
on the pavement. Claimant suffered a fracture of the skull 
and concussion of the brain. Claimant was married and had 
one child under the age of sixteen years at the time of the 
injury. He was first employed by the Division of Highways 
on August 15, 1936, and during the year next preceding the 
accident he earned $1,239.00. 

Inasmuch as respondent had notice of the accident on 
the day it occurred and complaint was filed within a few days 
after the last payment of compensation, the court finds that 
the- jurisdictional requirements of Section 24 of the Work-, 
men’s Compensation Act have been complied with. It is 
also apparent from the evidence in this case that claimant was 
injured in the course of and out of his employment. 

In  arriving at the award to be made in this case, there 
are two things for the court t o  determine-the period of tern- 
porary total incapacity, and whether or  not claimant has a 
permanent partial disability. 

From the evidence, it appears that claimant’s doctor 
certified him ready and he did return to work on December 
10, 1940. After working a few days, he discovered that he 
became dizzy upon bending over, and it was necessary for  
him to  cease work. He was then sent to Dr. Abraham Ettle- 
son in Chicago, who reported that his headaches and dizziness 
would probably cease iri time but that it was impossible to 
state how long a time this mould take as it varies considerably 
in different individuals. 

In  consideration of all the evidence, this court is of the 
opinion that claimant’s period of temporary total incapacity 
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should terminate on the day he returiied to work, and that 
he is entitled to permanent partial disability under the Work- 
men’s Compensation Act. Accordingly, the court finds, that 
claimant was temporarily totally incapacitated from the date 
of his injury, July 31, 1940, until December 10, 1940, a period 
of nineteen weeks. He has one child under sixteen years of 
age and, under Section 8, paragraphs (b) and ( j )  of the 
Workmen’s Compensation Act, he is entitled to 55% of his 
average weekly wages which were $23.84, or $13.11, to which 
is added under paragraph (l), 10% or  $1.31, making his 
weekly compensation rate $14.42, which amount he is entitled 
to  receive for nineteen.weeks, or a total of $273.98 for  tem- 
porary total incapacity. Claimant is also entitled to receive, 
under Section 8, paragraph (d) for his permanent partial 
disability, 50% of the difference between the average amount 
which he earned before the accident and the average amount 
which he is able to earn, or his earnings after the accident. 
Inasmuch as his average weekly wage was $23.84 and the 
testimony shows that he is now able to earn $18.00 a week, 
he is entitled to 55% of $5.84, or $3.21 ,weekly, to  which is 
added lo%,  making a total of $3.53.‘ He is entitled to this 
amount under paragraph (h), Section 8, of the Workmen’s 
Compensation Act for 416 weeks, making a total for per- 
manent partial disability of $1,468.48. 

All the bills covering medical and hospital services 
rendered to claimant were paid by respondent except the 
amount of $26.40 paid by claimant for transportation costs 
to Peoria for medical treatment, for which the amount-the 
court finds claimant should be reimbursed. 

The award to which claimant is entitled is computed as 
, follows: 

( a )  Temporary total incapacity, 19 weeks @ $14.42 per week, 

(b )  Permanent partial disability, 416 weeks @I $3.53 per week, 

(c)  Reimbursement for traveling expenses covering trips to 

o r  .................................................. $ 273.98 

or ........................ ....................... 1,468.48 

Peoria f o r  medical treatments.. ....................... 26.40 

a total of ................................................ $ 1,768.86 
less the amount paid claimant for temporary total incapacity of .  . . . .  1,083.23 

leaving balance due of.. .................................. $ 685.63 

Claimant requests a lump sum award, and in support 
thereof testified that he wanted to  use the money to  pay off an 
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existing $800.00 mortgage on his home and to  open up a lunch 
room a t  a cost of approximately $1,000.00. This court is of 
the opinion, from the evidence before it, that the request fo r  
a lump sum must be denied. 

Lincoln Water Company vs. Imd.  Com., 332 Ill. 64. 
Claimant was paid $1,083.23 f o r  temporary total in- 

capacity whereas he was entitled to receive $273.98, together 
with the sum of $26.40 for reimbursement for traveling ex- 
penses, a total of $300.38, so that he was overpaid the sum 
of $782.85. 

Under Section 8, paragraph (h) ,  claimant is entitled to 
permanent partial disability from the date of the accident- 
416 weeks. He has already been paid because of this over- 
payment, compensation for 221 weeks and $2.72 additional. 
In  other words, he has been paid up to and including October 
26,1944, and he also received $2.21 of the payment that would 
be due him on November 2, 1944. 

The court finds that claimant is entitled to  have and to 
receive from respondent the sum of $685.63, payable $.81 on 
November 2, 1944, and the sum of $3.53 weekly thereafter f o r  
a period of 194 weeks. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, ma,de pay- 
able from the appropriation from the Road Fund in the man- 
ner-provided for in such Act. 

, 

- 

(Nos. 2800 and 2801-Claims denied.) 

JOHN F. HOLTMAN, S. H. CLEVELAND HOLTMAN, FREDERICK W. HOLT- 
MAN, ELIZABETH DUBBEL AND JOHN F. HOLTMAN, Claimants, us. 
STATE OF ILLINOIS, Respondent. 

Opinion filed September 8, 1942. 

WILLIAM J. LONG, for claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, f o r  respondent. 
DEDICATION OF PROPERTY FOR PUBLIC USE--COnStlYLCtiOWZ Of public i m ~ O U e -  

ment-thereo?&-damage to  part of not acquared by deed of dedication, claimed 
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t o  have reszcUed therefrom-effect of deea of dedication. is t o  release. Where 
private property, is acquired by deed of dedication, for purpose of construct- 
ing public highway, instead of by condemnation, the payment of the consid- 
eration agreed on, has the same effect as the assessment of damages i n  con- 
demnation proceedings, and includes damages to property of grantor, not 
conveyed under deed, which result from proper construction of said highway, 
and all past, present and future damages which the improvement may there- 
after reasonably produce. 

HIGI~wAYS-COnStrUCtiO1E. and maintenance o f ,  governmental fuiaetto?i- 
culverts part of. The State exercises a governmental function in the con- 
struction and maintenance of its highways and culverts used i n  connection 
therewith are a part of said highways. 

NmxIGmcE--failtire of employees of Xtate t o  locate culverts 211 proper 
locations-State not laable for damages alleged t o  have resulted therefrom. 
The doctrine of respondeat superior is not applicable to the State, in the 
exercise of its governmental functions, and it  is not liable for damages occa- 
sioned by the negligent acts, or omissions of its officers, agents or employees 
in failing to locate culverts in proper locations, in connection with con- 
struction of public highway. 

FISHER, J. 
These claims were filed on January 16, 1936, each in the 

amount of Two Hundred Fifty,eight Dollars ($258.00), f o r  
damages to the crops on certain lands described in the com- 
plaint. 

John F. Holtman, claimant on the first claim, was the 
tenant of said premises and he, with S. H. Cleveland Holt- 
man, Frederick W. Holtman and Elizabeth Dubbel, was the 
owner of the same. 

Claimants allege that the land in question lies noith of 
State Bond Issue Route No. 103 and west of two creeks 
known as Crane Creek and Coal Creek. Said highway passes 
over said creeks on a bridge known as Twin Bridge and the 
approach to  said bridge from the west side of said creeks was 
filled in under contracts let by the State of Illinois for the 
construction of said hard road. 

The land on the south side of said highway is lower than 
the land farmed by claimant, and prior to the construction 
of said highway with said bridge approach, the water drained 
naturally from the land farmed by claimant on to  land south 
of said hard road and thence south to the Illinois River. 

In  the construction of the approach to  said Twin Bridge 
no provision was made for the drainage of the land in ques- 
tion and no culvert o r  other device mas installed through said 
approach to permit the water, in event of rain, to drain in 
the customary manner on to the land south of the highway. 
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In the fall of 1934 certain crops were planted on said land 
3n a rental basis of one-half each to the tenant and owners, 
which crops grew during the spring and summer of 1935, and 
before their maturity a great amount of rain fell, and by 
reason of the construction of the approach to  said bridge and 
lack of provision f o r  drainage therein the water could not 
drain in the natural manner. The rain fall collected on the 
land and remained there a long period of time, totally ruined 
27 acres of wheat and partially damaged the balance, the 
undamaged wheat averaging 20 bushels per acre. 

The respective claimants suffered damages to their 
wheat and clover crop to the extent of $258.00. The claimants 
submitted their claim for damages to the Director of High- 
ways, Department of Public Works and Buildings of the State 
of Illinois, by letter August 21, 1935, and were advised that 
said defendant had no funds with which to pay for such dam- 
ages. No other claimants have any interest in the respective 
claims. 

Each claim is sworn to and has a bill of particulars at- 
tached. 

The record consists of the original complaint and evi- 
dence introduced on behalf of the claimant and respondent's 
statement, brief and argument, none having been filed on be- 
half of the claimant. 

There has been considerable evidence introduced by the 
claimants respecting the condition of the land-before the im- 
provement, with respect to drainage, the course of the flow 
of watcr since the improvement, and the failure of the State 
to locate culverts at the proper locations; none of which is 
controlling in determining the issues of this case. 

On. June 30, 1930 all of the parties to this claim joined in 
a deed dedicating the right of way over their.land for the 
highway in question to the 's tate .  It has been decided in 
numerous cases, including a number by this court, that a con- 
veyance and a deed of dedication has the same effect as a 
judgment in a condemnation proceedings, and that the con- 
sideration paid fo r  the conveyance constitutes a release of all 
damages, including damages to  property not conveyed, which 
result from the proper construction of the road in question. 
This view has been expressed by this court in the case of 
Buber vs. State, 9 C. C.  R. 115, and is also the view taken by 
Supreme Court in a number of cases where this issue has 
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been presented. It is contended that the highway was im- 
properly constructed in that the culverts were not properly 
placed. With respect to this contention, the court has re- 
peatedly held that 

“In the constructon and maintenance of its roads, the State acts in  a 
governmental capacity and in the exercise of such governmental function 
it does not become liable in actions of tort by reason of the malfeasance, mis- 
feasance or negligence of its officers or agents i n  the absence of a statute 
creating such liability.” 

Bucholz, Admx. vs. State, 7 C. C. R. 241; 
Chzcmbler, Admx. vs. Stat?, 6 C. C. R. 138; 
Wentwor th  vs. State, 9 C. C. R. 240; 
Wright  vs. State, 9 C. C. R. 100; 
Markham vs. State, 8 C. C. R. 230; 
Wale% vs. State, 8 C. C. R. 501. 

An award must therefore be and is denied. 

(No. 1992-Claim denied.) 

HARRY T. HULSE, Claimant> vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

, JOHN P. PALLISSARD, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

SALARY4het-C claimant reders no services to State during ieviod for 
which claimed-cldim for must be denied. Where employee of State is r e  
moved from payroll, and is paid in full, for all services rendered up to and 
including the time of such removal, and performs

v 
no services thereafter, no 

award for salary can be made, even though no formal notice of the teimina- 
tion of the  employment was given claimant, the stopping of his salary being 
sufficient notice of such termination. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

Harry T. Hulse, claimant in the above styled cause was 
injured August 20, 1931, while employed as a maintenance 
patrolman for the Division of Highways, Department of Pub- 
lic Works and Buildings of the State of Illinois, injuring his 
left leg and foot. 

On September 30, 1932 his claim was filed seeking an 
award for $4,768.00, under the Workmen’s Compensation Act. 
The Attorney General filed a motion to dismiss on the 
grounds that the complaint showed on its face that more than 

\ 
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one year had elapsed from the time of the injury to the filing 
of the claim. At the May term, 1934, the court having con- 
sidered said motion delivered an opinion sustaining the 
motion of the Attorney General, and dismissed the case f o r  
want of jurisdiction. 

The claimant filed a petition fo r  rehearing which was 
denied by the court at the September term, 1934. On the 1st 
day of November 1934, an amendment to the complaint was 
filed seeking an award of $2,066.72, for unpaid salary alleged 
to be due claimant from the time of the injury to  the 26th 
day of January 1933. 

On the 24th day of January 1939, evidence was taken on 
behalf of claimant at  the Attorney General’s office in Spring- 
field in support of said apended complaint, and on the 18th 
day of January 1940, statement, brief and argument of 

There is nothing filed on 
behalf of the respondent to be found in this record either a 
statement, brief and argument or  a motion to dismiss. The 
court will consider the record as it finds it. 

The evidence shows that after the claimant mas injured 
he notified the Division of Highways of his injury. He re- 
ceived full salary f o r  the remainder of August 1931, and was 
paid f o r  the first thirteen days of September, 1931, amount- 
ing to the sum of $41.67, fo r  unproductive time. 

A.letter signed by Fred Tarrant, the Engineer of Main- 
tenance in said Division of Highways, dated November 7, 
1933, and made a part  of the record contained the following 
sentence: “He was $hen removed from the payroll, and did 
not perform any work from August 20th and did not receive 
any further directions or instructions from this department 
concerning activities on maintenance section (315) ”. 

The evidence further shows that he did receive several 
mimeographed circular letters from the Department, but he 
testified that he performed no manual labor for the respond- 
ent subsequent to  August 20th, 1931, the day he was injured. 

His testimony further shows that George C. Anderson, 
who he identified as his first assistant took over the responsi- 
bility of maintenance patrolman, employing helpers, making 
out daily reports, but from time to time came to  the home of 
claimant and discussed with him the activities on said sec- 
tion, and the proposed work to  be done such as removing 
snow from the highway in the winter and cutting the weeds 

_claimant was filed in this court. 
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in the summer time. Claimant further testified that he wrote 
several letters to  the Division of Highways addressing them 
to Mr. M. J. Fleming, District Engineer, asking about his 
pay, but that he had received no answers to them; that on 
January 24, 1933, he received a letter from Mr. Fleming ad- 
dressed to Maintenance Patrolman announcing that the 
salary of patrolman would be reduced on February lst, 1933, 
from $125.00 to  $100.00 a month. He further testified he re- 
ceived a letter from the Chief Highway Engineer dated Jan- 
uary 26, 1933, which instructed him to turn over the equip- 
ment he had to  Mr. Anderson. This letter is in evidence and 
marked claimant’s exhibit ‘‘A. ,’ 

Webster defines employee as “one who works f o r  an- 
other. ’ , 

This court is convinced that the filing of this claim for 
back salary after his claym for  compensation had been dis- 
missed, for lack of jurisdiction, was an’after thought on the 
part of the claimant. It is shown by the evidence that claim- 
ant performed no services whatever fo r  the respondent after 
the date of his injury. We construe the stopping of claim- 
ant’s salary in September 1931 a sufficient notice to  this ap- 
pointee that his services were terminated and he was dis- 
charged. 

This court is without jurisdiction to  graqt this award for 
unproductive time, claimed under the amended complaint. 

An award is denied and complaint is dismissed. 

I 

(No. 2422-Claim denied.) 

ADAM KOLEITA, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opznaon filed September 8, 1942. 

J. S. COOK, fo r  claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION am-making, c l a m  for, and filing application 

foi4 compensation wzthin tame fixed in Section 24 of, coindation precedent t o  
junsdic f ton  of cozrrt. Where no compensation has been paid under Act, and 
no application for same is filed within time fixed therein, court is  without 
jurisdiction to proceed with hearing on claim filed thereafter. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 



218 

On June 26th, 1934 the claimant, Adam Koleita filed his 
complaint in-this court alleging that on the 20th day of May 
1933, while he was engaged as a handy man and machinist 
at  Municipal Lodging House No. 5 in Chicago, Illinois, was 
injured in the course of his employment; that said Municipal 
Lodging House No. 5 was under the jurisdiction of the Illi- 
nois Emergency Relief Commission a t  the time he sustained 
said injury. He seeks an award of Pour Thousand Dollars 
($4,000.00). 

On February 19th, 1935, by agreement of the parties 
hereto testimony was taken in support of said complaint and 
on November 5, 1935, further testimony was taken on behalf 
of claimant. On July 30th, 1942, the respondent, through 
the Attorney General filed its motion to dismiss. 

It is not understandable to the members of this court 
why this motion to  dismiss mas -ndt filed years ago, it ap- 
pearing on the face of the complaint that claim was filed more 
than one year after said injury was sustained and it further 
appears from the evidence that no compensation payments 
were made to claimant to revive the Statute of Limitations 
prior to  the filing of this complaint. 

It has been repeatedly held by this court that the mak- 
ing of claim for compensation and filing application therefor 
within the time fixed by Section (24) of the Workmen’s Com- 
pensation Act is a condition precedent without which the 
Court of Claims is without jurisdiction to proceed with the 
hearing. 

Crabtree vs. State, 7 C. C. R. 207. 
The motion of the Attorney General therefore is sus- 

Case dismissed. 
tained f o r  lack of jurisdiction to  hear said complaint. 

(No. 3667-Claim denied.) 

WILLIAM T. LEE, Claimant, lis. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 19& 

Reheur6ng denied December 17, 1942. 

WILLIAM L. IIELLEY AND EMMET F. BYRNE, for  claimant. 
GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 

GAN, Assistant Attorney General, f o r  respondent. 
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WORKMEN’S COMPENSATION Am-court wzthout jurisdiction to  hear claim 
ecnder where no claim made or applicataon filed for compensation zoathin time 
fixed in Xectzon 24 o f .  Where no claim is made for compensation, nor any 
application filed for same, within time fixed in Section 24 of Workmen’s Com- 
pensation Act, the court is without jurisdiction to proceed with hearing on 
claim filed thereafter. . 

ECKERT, J. 
a n  August 13, 1938, the claimant, who was then em- 

ployed as a janitor and orderly by the State of Illinois at 
the 122nd Field Artillery Armory at  Chicago, fell down an 
elevator shaft from the first floor of the Armory Building to  
the basement. He sustained a skull fracture, fracture of the 
right wrist, bruises and lacerations, Claimant and respond- 
ent were operating under the provisions of the Workmen’s 
Compensation Act of this State, and the accident arose out 
of and in the course of the employment. 

At the time of the accident, claimant’s earnings were 
$100.00 per month. All medical, surgical, and hospital serv- 
ices were furnished by the respondent, in the total sum of 
$1,551.30. Claimant was paid no compensation, but received 
his salary while he was in the hospital, through the month of 
December, 1938. There is no allegation in the complaint, and 
the record shows no payment of wages for non-productive 
time or compensation subsequent to December, 1938. Claim- 
ant has now returned to work. He seeks an award for tem- 
porary total and permanent partial disability. 

The complaint was filed on December 2, 1941, almost 
three years after the last payment of wages for non-produc- 
tive time. Respondent has filed a motion to dismiss. Sec- 
tion 24 of the Workmen’s Compensation Act provides as 
follows : 

* * * Notice of the accident shall give the approximate date and place 
of the accident, if known, and may be given orally or in  writing; provided no 
proceedinqs for compensation under this Act shall be maintained unless claim 
for compensation has been made within six months after the accident, pro- 
vided, that in any case, unless application for compensation is filed with the 
Industrial Commission within one year after the date of the accident, where 
no compensation has been paid, or within one year after the date of the last % 

payment of compensation, where any has been paid, the right to file such 
application shall be barred. * * * 

. 

Compliance with this section is a condition precedent to the 
right to  maintain proceedings under the Workmen’s Com- 
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pensation Act. City of Rochelle vs. Iizdustrial Commiss>olz, 
332 Ill. 386; Inlaind Rubber Compaizy vs. Industrial Com- 
missio'y1., 309 Ill. 43; Simpson vs. State, 10 C. C. R. 394; 
Boismelzzle vs. State, No. 3550, Illinois Court of Claims. 
Since the amendment of 1925, the furnishing of medical, sur- 
gical and hospital services does not extend the time for  filing 
application for compensation. Lewis vs. J'ndustrial Commis- 
&ON, 357 Ill. 309; Chicago Board of Underwriters vs. Iizdus- 
trial Commission, 332 Ill. 611; Arzker vs. State, 11 C. C. R. 32. 
Section 8(a) of the Workmen's Compensation Act now ex- 
pressly provides that the furnishing of medical, surgical and 
hospital services by the employer shall not be construed as 
the payment of' compensation. New Staumton Coal Company 
vs. Imdustrial Commissiow, 328 Ill. 89, and cases there cited 
are no longer controlling. Claimant having failed to comply 
with Section 24 of the Act, the court is without jurisdiction 
to make an award. 

The claim is therefore denied and case dismissed. 

(No. 3704-Claimant awarded $5.44.) 

E. M. MACREMER AND F. R. MILLER, FORMERLY DOING BUSINESS AS 
MACKEMER MOTOR COMPANY, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

O p i n i o n  filed September 8, 1942. 

FREDERICK & FREDERICK, for claimants. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
. 

OSTROM, Assistant Attorney General, for respondent. 
SERVICE - lapse of appropriation. betore payment - 8uficient unexpended 

balance i n - w h e n  award m a y  be made for value of. The facts in this case 
are almost identical with those in Oak Park Hospital, Inc. vs. State, 11 Court 
of Claims Reports, Page 219, and Burroughs Adding Machine Company vs. 
State, ante, this volume, and the decision of the court in those cases is equally 
applicable herein. 0 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

The record in this case consists of the complaint and its 
amendments thereto, invoices, report of the Division of High- 
ways and a stipulation signed by the parties that said report 
shall constitute the record which is in words and figures as 
follows : 
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Report of Division of Highways 
Court of Claims Case No. 3704. 

E. M. Mackemer, etc. vs. State of Illimois. 
At various times during the year 1941, the Division of State Highway 

Police had several of its cars serviced or repaired by claimants. Due to a 
change of personnel in  the Division of State Highway Police, three of claim- 
ants invoices were not scheduled for payment in due course, although they 
had been presented i n  apt time. 

No question is raised by respondent with respect to claimant’s invoices 
dated March 8, 1941, and May 3, 1941, in amounts, respectively of $2.97 and 
$0.15. Those invoices had not been scheduled for payment, and the amounts 
shown on them are due and owing to claimants. 

June 26, 1941, claimants presented the third invoice of their claim in 
amount $7.26. This invoice was not scheduled for payment. On July 21, 
1941, claimants submitted an invoice in amount $4.95. This invoice was> 
scheduled for payment i n  due course and payment made to claimants by 
State Warrant No. 162044. An investigation shows that most of the items of 
labor and materials shown on June 26, 1941, invoice were the same as those 
shown in the July 21, 1941, invoice. Claimants acknowledge this to be true 
and are agreed that the total of their June 26, 1941 invoice should, therefore, 
be $2.32 rather than $7.27. The total of claimants’ claim thus becomes $5.44 
instead of $10.39 as given in their complaint. 

An appropriation was i n  existence and funds were available from which 
claimants’ invoices would have been paid had they been scheduled for pay- 
ment in  apt time, but the aforesaid appropriation had lapsed before the in- 
voices came to the attention of the administrative department of the Division 
of State Police for scheduling. 

M. K. LINGLE, 
Engineer of Claims. 

May 29, 1941. 

I n  this case the amount involved is not disputed, and it 
is admitted that the services were rendered as set out in the 
amendment to the complaint. 

This claim falls within the rule as announced in the In- 
diad Motorcycle vs. State, 9 C. C. R. 527, and Rock Is lmd 
Samd and Gravel Cornpaay vs. State, 8 C. C. R. 165. 

An award is therefore entered in favor of the claimant in 
the sum of Five Dollars and Forty-four cents ($5:44). 

(No. 3546-Claim denied.) 

CLARENCE MALCOLM, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinaon filed Xeptember 8, 1942. 

PAUL D. PERONA, fo r  claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
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WORKMEN’S COMPENSA TI ON AcT-rnaking claim for and filing application 
fo r  conzpensataon wzthin t ime  provided in section 24 of i s  jurisdictional. 
Making claim for and filing application for compensation under Workmen’s 
Compensation Act, within time provided i n  Section 24 thereof is jurisdictional 
and a condition precedent to right t o  maintain proceeding under Act. 

SAME-prOCeed%ng under Bectiorz 19 (h)  of-available only where previous 
award o r  agreenzent f o r  compensataon nzade under Act. A claim for compen- 
sation by employee, under Section 19 ( h )  of Workmen’s Compensation Act, is 
not an original application for compensation for injuries, but a review of a 
prior award therefor or of a n  agreement for the payment and settlement for 
same, under Act, on the ground that the disability of claimant resulting 
therefrom has recurred or increased since award or agreement and where 
no award was made for compensation for such injuries resulting in  alleged 
disability, nor any agreement entered into for payment of same, under Act, 
claim will not lie under said section. 

Sam- payment  of  compensation before filing application f o r  adjustment 
of  claim--not adniassaon by employer o f  laabilzty f o r  paZfrrltent under- provides 
no basis f o r  proceedang under Sectaon 19 (h )  of .  Payment of compensation 
prior to the time of the filing of an application for adjustment of claim there- 
for, is  not a n  admission by employer of liability to pay compensation under 
Workmen’s Compensation Act and cannot be held as a n  admission, waiver 
and settlement of all questions of liability so as to  furnish a basis for a 
review under paragraph (h) of Section 1 9  of Act. 

CHIEF - JUSTICE DAMRON delivered the opinion of the 
court : 

This claim was filed October 1, 1941, seeking an award 
in the sum of Two Thousand Five Hundred Ninety-four Dol- 
lars and Twenty-five Cents ($2,594.25), fo r  compensation to- 
gether with additional medical, surgical, hospital and other 
expenses which might arise from any operation that might 
be performed in the future together with temporary total 
disability compensation, because of injury suffered by the 
claimant while employed by the Division of Highways, De- 
partment of Public Works and Buildings. He was injured 
while employed as a laborer on S. B. I. Route No. 89, on May 
31, 1939. 

Claimant was paid temporary compensation fo r  the 
period from July I, to 26th, inclusive, in the total sum of 
Sixty-nine Dollars and Ninety-two Cents ($69.92) , this hav- 
ing been paid in two installments by warrants. The last one 
in the sum of Thirty-two Dollars and Forty-six Cents ($32.46) 
having been cashed f o r  payment on August 16, 1939. 

The respondent filed a motion to dismiss the complaint 
fo r  the reason the complaint mas  not filed in compliance with 
Section (24) of the Workmen’s Compensation Act. 
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The motion came up before the court for  argument and 
after the oral arguments were concluded on o r  about the 
10th day of December 1940, the court ordered that said 
motion should be taken with the case. Evidence was taken 
on the 16th day of September, 1941 following which the 
parties hereto filed their statement, brief and arguments. 

Inasmuch as the court ordered that the motion to  dis- 
miss be taken with the case at  the conclusion of the evidence 
it would appear that this question must be decided in the first 
instance. s 

The respondent contends that the complaint shows on its 
face that the injury occurred on the 31st day of May, 1939,. 
and that the last payment of temporary compensation was 
August 16, 1939. That the claim was not filed until October 
1, 1940 more than twelve months having elapsed from the 
last compensation payment to  the date of filing, and urges 
that the court is without jurisdiction to hear this case. 

The claimant in his argument acknowledges that this is 
not an original claim f o r  compensation, but defines it as a 
petition under Section (19-h) seeking an award because he 
says the injury has increased since the last compensation pay- 
ment made to claimant, and says this court does have jurisdic- 
tion to  try this case, and says that Section (24) of the Work- 
men’s Compensation Act does not apply. 

Two sections of the Workmen’s Compensation Act are 
then to be considered namely Section (24) which is jurisdic- 
tional requiring the claimant to file his claim within twelve 
months from the date of the injury or within twelve months 
from the last payment of compensation, and Section (19-h) 
which allows eighteen months in which a petition may be filed 
after an agreement or award has been made. The basis on 
which such contention is made is that the payment of com- 
pensation to claimant constituted such an agreement under 
the Act that permits a review of said agreement at the re- 
quest of either the employee or  the employer, after such 
agreement on the ground: “that the disability of the em- 
ployee has subsequently recurred, increased, diminished or  
ended. ’ ’ 

We will consider Section (24) first; it is as follows: 
“No proceedings for compensation under this Act shal l  be maintained 

unless notice of the accident has been given to the employer as soon as 
practicable, but not later than thirty (30) days after the accident, except in 
cases of hernia, in which cases notice shall be given the employer within 
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fifteen (15) days after the accident. I n  case of mental incapacity of the em- 
ployee or any dependents of a deceased employee who may be entitled to 
compensation under the provisions of this Act, the limitations of time by this 
Act provided shall not begin to run against said mental incompetents until 
a conservator or guardian has been appointed. No defect or inaccuracy of 
such notice shall be a bar to the maintenance of proceedings of arbitration or 
otherwise by the employee unless the employer proves that he is unduly 
prejudiced in such proceedings by such defect or inaccuracy. Notice of the 
accident shall be given orally or in  writing, shall give the approximate date 
and place of the accident, if known; prowled ,  no proceedings fo r  compensa- 
tion under this Act shall be maintained unless claim for compensation has 
been made within six months after the accident, provaded, that in any case, 
unless application for compensation i s  filed wath t h e  Industrial Conzmissaon 
zoathan one year after the  date of the  last paynzeiat of conLpensatzon, the  right 
t o  file such applzcation shall Be barred.” 

/ 

This section has been construed by the Supreme Court 
of this State and the Court of Claims so often that citations 
are unnecessary except to  say that we are in accord with the 
Attorney General’s view that this section is jurisdictional. 

In  the Act creating the Court of Claims and to prescribe 
its powers and duties approved June 25, 1917, it is speci- 
fically provided: “To hear and determine the liability of the 
State fo r  accidental injuries or death suffered in the course 
of employment by an employee of the State, such determina- 
tion to be made in accordance with the rules prescribed in 
the Act commonly called the ‘Workmen’s Compensation Act;’ 
The Industrial Commission being hereby relieved of any 
duties relative thereto.” 

And we have repeatedly held, following the decisions of 
the Supreme Court of Illinois, and our own decisions that 
where an employee of the State has been injured he must 
notify his employer within thirty days, make demand for 
compensation within six months and file his claim in this 
court within twelve months after the said injury or after the 
last payment of compensation. These time limitations are 
jurisdictional and unless they are followed strictly by the 
claimant this court is without jurisdiction to hear the matter 
and upon motion the complaint will be dismissed. 

I 

Crabtree vs. State, 7 C. C. R., 207. 
Gettinger vs. State, 8 C. C. R., 1. 
Qziillman vs. State, 8 C. C. R., 7. 
Dahler vs. State, 8 C. C. R., 23. 
L a y  vs. State, 8 C. C. R., 33. 
Duke vs. State, 8 C. C. R., 225. 
Thompson vs. State, 9 C. C. R., 97. 
R a y  vs. State, 10 C. C. R., 66. 
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Baker vs. State, 10 C. C. R., 111. 
Denham vs. State, 1 0  C. C. R., 317. 
Santpson vs. State, 10 C. C. R., 394. 

Since the claimant admits that this claim is not filed 
under Section (24) and since the complaint shows on its face 
that more than twelve months elapsed from the date of the 
injury or the tender and acceptance of a State warrant to  
claimant, the court must conclude that the  provisions of Sec- 
tion (24) of the Workmen’s Compensation Act have not been 
complied with and the court lacks jurisdiction to consider this 
claim under that section, as an original proceeding. 

Having therefore ruled out Section (24) of the Work- 
men’s Compensation Act as not being-applicable to this claim 
we will next consider Section c19-h)’ which is as follows : 

“An agreement or award under this Act providing for compensation in 
installments may at any time within eighteen months after such agreement 
or award be reviewed by the Industrial Commission a t  the request of either 
the employer or the employee, on the ground that the disability of the em- 
ployee has subsequently recurred, increased, diminished or ended; and on 
such review compensation payments may be re-established, increased, 
diminished or ended: Provided, that the Commission shall give fifteen days’ 
notice to the parties of the hearing for review: And, provided, further ,  any 
employee, upon any petition for such review being filed by the employer, shall 
be entitled to one day’s notice for each one hundred miles necessary to be 
traveled by him in attending the hearing of the Commission upon said peti- 
tion, and three days in addition thereto, and such employee shall, a t  the dis- 
cretion of the Commission, also be entitled to five cents per mile necessarily 
traveled by him within the State of Illinois in  attending such hearing not to 
exceed a distance of 300 miles, to be taxed by the Commission as  costs and 
deposited with the petition of the employer: Provided, further, that when 
compensation which is payable i n  accordance with an award or settlement 
contract approved by the Industrial Commission, is ordered paid in  a lump 
sum by the Commission, no review shall be had as in  this paragraph men- 
tioned.” 

It is to be noted that the review provided f o r  under Sec- 
tion (19-h) is not an original proceeding and the petition for 
review thereunder cannot be filed or in any manner be con- 
sidered as an original application for adjustment of claim. 
And no question having to  do with liability of an employer 
for compensation or with any right of an employee to com- 
pensation as original questions, can be considered in such pro- 
ceeding. All questions concerning whether the employer and 
the employee are uqder the Act; whether there was an acci- 
dental injury arising out of and in the course of employment ; 
of notice of accident; of claim for compensation and com- 
pliance with Section (24) of the Act and all questions as to 
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whether or not the employer is liable for and the employee 
entitled to compensation must be determined first by agree- 
ment of the parties or upon proceedings on an original com- 
plaint f o r  compensation filed in compliance with the provi- 
sions of Section 19 (a)  (b) (e) and Section (24). 

Section (19-h) makes provisions only for the review of 
a prior agreement or award and solely on the ground that 
the disability of the employee has recurred, increased, dimin- 
ished or ended, subsequent to the time such prior agreement 
or award was made or entered, and either the claimant or 
respondent may avail himself of the provjsions of this section. 

This is well settled in City of P m a  VS. Industrial Board, 
279 Ill., 279. There it was urged that the Circuit Court on 
certiorari had rightly quashed the proceedings of the board 
because the board in its hearing on review under Section 
(19-h) had heard the matter as if it were an original pro- 
ceeding and the court said (p. 280): 

“This court, i n  construing that section i n  Bloomington, Decatur and 
Champaagn Railroad Co. vs. iIndzcstrial Board, 276 111. 120, said: ‘The award 
constjtutes a final adjudication upon all matters in  dispute up to the time of 
the hearing a t  which the award i s  made. Upon a review under said para- 
graph ( h )  the parties are  bound by the proof made as to the injuries received 
and the disability which ensued on the hearing which resulted in making the 
award. It would not be proper upon such review t o  again go into the facts 
as to the injury and the disability which ensued, as those matters have been 
finally adjudicated.’ . . . I t  is clear, also, tha t  t h e  Industrzal Board heard 
t h e  mat ters  as if it were  a n  oragznnl proceeding. This could not  be done 
under  said paragraph (h).” 

In  Jackson vs. Industrial Commissiow, 302 Ill. 281, there 
was an original application for adjustment of claim and no 
claim for  compensation had been made within six months 
as provided in Section (24) of the Act, and it was contended 
that paragraph (h) of Section (19) was applicable. The court 
said (p. 285): 

“Paragraph ( h )  of Section (19)  of the Compensation Act is not ap- 
plicable to this case, as  that  section simply provides that  an agreement or 
award under  t h e  act providing f o r  compensation in installments may at  any 
t i m e  within eighteen mon ths  after such agreement or award be reviewed by 
the Industrial Board at the request of either the employer o r  employee, on 
the ground that  the  disability of the employee has subsequently recurred, 
increased, diminished or ended, and on such review compensation payments 
may be re-established, increased, diminished or ended. The application in 
this case is an original application for compensation and not for the review 
of a n  agreement or award for compensation i n  installments.” 
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So we see as stated in many decisions the fundamental 
theory, basis, intent and purpose of paragraph (h) of Section 
(19), is that it provides a review only in cases where there 
haslbeen a n  agreement o r  award which {has settled all ques- 
tions in dispute, particularly as t o  liability for compensation, 

,and on such review the only question for consideration is 
whether such disability has recurred, increased, diminished, 
or ended. 

Claimant here contends that an “agreement” was en- 
tered into with the respondent in reference to his injury, and 
that a settlement was made by the payment of ($69.92), and 
that since said payment of this sum to the claimant, his dis- 
ability has recurred and increased. 

Prior to 1925 this argument of claimant would have been 
sound but during that year paragraphs (A) and (I) of Sec- 
tion (8) were amended and became effective that year. This 
amendment provided that any payment of compensation by 
the employer to  an injured employee prior to the time of the 
filing of an application for an adjustment of claim, shall not 
be construed against the employer <as a liability to pay com- 
pensation. 

We are faced then with this question; If the respondent 
pays an injured employee a sum of money by warrant or 
otherwise before the filing of a claim for  adjustment of com- 
pensation and not being based on a written settlement con- 
tract should paragraph (h) of Section (19) be invoked by the 
claimant o r  should it apply only to awards and definite agree- 
ments such as settlement contracts? 

In considering this question the fundamental theory or  
basis and intent and purpose of paragraph (h) of Section 
(19) must be kept in mind. As stated in many of the de- 
cisions, it provides a review only in cases where there has 
been “an agreement or  award’’ which has settled all ques- 
tions in dispute, particularly as to  liability fo r  compensation, 
and on such review the only question fo r  consideration is 
whether such disability has recurred, increased, diminished 
o r  ended. Prior t o  such amendments, above referred to, in‘ 
1925, the furnishing of such medical services, etc., was held 
to be a payment of compensation and also the payment of 
compensation was held to be an admission of liability. Ob- 
viously, therefore, prior to  such amendments where the em- 
ployer had furnished medical services o r  made a8ny paymemt 

. 

. ’ 
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o f  compemation or had made any payment or settlement on 
account of an injury to  an employee, such payment was con- 
sidered as an admission of liability and as an agreement be- 
tween the employer and the employee that the injury was due 
to accident arising out of and in the coiirse of employment. 
Such payment was therefore considered as an agreement set- 
tling all questions in dispute and on a hearing on petition 
under paragraph (h)  of Section (19), the only question for 
consideration was whether the disability had recurred, etc., 
and questions as to liability could not be considered. It is 
also important to note that all the decisions, above referred 
to, in which questions were considered as to what constituted 
an agreement or award subject to review under paragraph 
(h)  of Section (19) were rendered prior to such amendment. 

If  subsequent to such amendments the furnishing of 
medical services, etc., shall not be construed to- admit 
liability to pay compensation o r  be construed as a payment 
of compensation and any payments of compensation prior to 
the filing of an application for adjustment of claim shall not 
be construed against the employer as admitting liability t o  
pay compensation and such is the express m d  specific Zm- 
guage of those amendments, then it seems that such payments 
do not constitute “an agreement” as to all questions of 
liability and under the express language of those amendments 
such payments do not admit liability to pay compensation and 
shall not be construed as. admitting a liability. 

And so we must come to the conclusion that inasmuch 
as a review can be had under paragraph (h)  of Section (19) 
only in cases where there has been a prior, original agree- 
ment or award settling all questions as to liability and such 
review cannot be considered as an original hearing, in which 
questions of liability can be considered, and inasmuch under 
the express provision of the amendments referred to, such 
payments shall not be construed as admitting liability it 
seems clear that mere payments for medical services or mere 
payments of compensation prior to the filing of an applica- 
tion for  adjustment of compensation cannot be held as an 
agreement settling all questions as to  liability and therefore 
they could not constitute an agreement subject to review 
under paragraph (h) of Section (19). It would therefore 
seem that only an agreement such as a settlement contract 
entered into between employer and employee, and presented 

l 
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and approved by this court which settled all questions as to 
liability or an award by this court which settled all questions 
of liability, could be reviewed under paragraph (h)  of Section 
(19). Certainly such a construction is warranted when the 
express language of such amendment is considered in connec- 
tion with the language of the Supreme Court used in many 
cases in defining the intent and purpose of paragraph (h)  of 
Section (19), and the positive requirement that there must 
have been an agreement or award settling all questions as 
to liability before such a review could be had. Such a con- 
struction would not involve any hardship because in cases 
in which no definite agreement had been entered into be- 
tween respondent and employee, the employee could file an 
application for compensation in this court within one year 
from the date of injury or  within one year from the last 
date of compensation where payments had been made. Such 
construction, moreover, would obviously be in accordance 
with the essential intent and purpose of the amendment to 
paragraphs (a)  and (i) of Section (8) above referred to. 
The purpose of those amendments was to encourage the 
prompt furnishing of medical services and the prompt pay- ~ 

ment of compensation. Prior to such amendments the em- 
'ployer in fact furnished medical services or made payments 
at his peril and the result was that in cases of doubtful 
liability there was much delay in furnishing such services or 
in making of payments. The same reason would exist f o r  
the construction above submitted, because if such payments 
should be held to  constitute an admission of liability or an 
agreement settling all questions of liability which could be 
reviewed within eighteen months under paragraph (h) of 

1 Section (19) the respondent for its own protection should 
not make any payment of m e d i d  or  any payment of com- 
pensation unless it was absolutely certain that there was a 
compensation liability and was willing to  waive all possible 
questions as to  liability because in any case in which a review 
can be had under said paragraph (h) no question of liability ' 
can be raised. 

On every principle of statutory construction and of 
sound reasoning, if the payment for medical services o r  pay- 
ment of compensation prior to the time of the filing of an ap- 
plication for  adjustment of claim shall not be construed as an 
admission of liability to pay compensation then certainly any 

I 
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such payments should not be held as an admission, waiver 
and settlement of all questions of liability so as to furnish 
a basis fo r  a review under paragraph (h)  of Section (19). 
The review under paragraph (h) of Section (19) should apply 
only to  definite agreements or settlement contracts wherein 
the employer and employee definitely settle all questions of 
liability or  to awards in which there are definite findings on 
all questions of liability. 

stein. 
T h e  Employer and T h e  Worhmen’s Compensation Act of Illinois, Anger- 

We hold that the mere payment of Sixty-nine Dollars 
and Ninety-two Cents ($69.92), did not constitute a settlement 
agreement as contemplated in the Workmen’s Compensation 
Act; that claimant in failing to file his claim within the time 
required in Section (24) of said Act lost his right t o  recover 
from the respondent and that this court cannot hear and de- 
termine a petition by claimant in this case f o r  the above and 
foregoing reason. 

The motion to dismiss by the Attorney General is there- 
fore granted and the petition is dismissed. . 

(No. 3668-Claimant awarded, $4,400.00.) 

AGNES MANION, Claimant, vs. STATE OF ILLINOIS, Respondent., 
‘ , I  

Opinion filed Xeptember 8, 1942. 

WILL P. WELKER, for claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for  respondent. 
WORKMEN’S COMPENSATION ACT-Whe?& award m a y  be made f o r  death o j  

employee under. Where employee of State sustains accidental injuries, aris- 
ing out of and in the course of his employment, -while engaged in extra- 
hazardous employment, resulting in  his death, an award may be made for 
compensation therefor, to those legally entitled thereto, in accordance with 
the provisions of the Workmen’s Compensation Act, upon compliance with 
the requirements thereof and proper proof of claim for same. 

ECKERT, J. 
Claimant, Agnes Manion, is the widow of Bert F. Manion, 

deceased, a former maintenance patrolman employed by the 
Division of Highways of the State of Illinois, District No. 7 ,  
with headquarters at Effingham, Illinois. The deceased em- 
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ployee was last seen alive on the morning of November 10, 
1941, driving a state owned dump truck preparatory to dump- 
ing a collection of rubbish. At about two o’clock the follow- 
ing morning his body was found near a state dumping ground, 
crushed between the bed and frame of his truck. He was 
apparently attempting to  make some mechanical adjustment, 
when the bed of the truck fell, crushed, and killed him. 
Claimant seeks an award under the provisions of the Work- 
men’s Compensation Act as widow of the decedent in the 
amount of $4,400.00. 

At the time of the accident which resulted in the death 
of Bert F. Manion, the employer and employee were operat- 
ing under the provisions of the Workmen’s Compensation 
Act of this State, and notice of the accident and claim for 
compensation were made within the time provided by the Act. 
Although the evidence is circumstantial, it is clear that the 
accident arose out of and in the course of the employment. 

Decedent was first employed by the Division of High- 
ways on March 18, 1941; the death having occurred on 
November 10, 1941, his period of employment by respondent 
was less than one year. His predecessor, as maintenance 
patrolman for more than one year next preceding March 18, 
1941, was paid at  a rate of $135.00 per month, or $1,620.00 
annually. Under Section 1O(c) of the Act, compensation must 
be computed on the basis of such annual wage, making de- 
cedent’s average weekly wage $31.14, and his compensation 
rate $16.50 per week. At the time of his death, he had ho 
children under sixteen years of age dependent upon him for 
support. 8 

Claimant is therefore enkitled to an award under Section 
7(a) of the Workmen’s Compensation Act in the amount of 
$4,000.00; the death having occurred as a result of an injury 
sustained after July 1, 1941, this amount must be increased 
ten per cent, or $400.00. 

Award is therefore made in favor of the claimant, Agnes 
Manion, in the sum of $4,400.00 to  be paid to her as follows: 

(1) $709.50, which has accrued, is payable forthwith; 
(2) $3,690.50 is payable in weekly installments of $16.50 

per week beginning September 8, 1942, for a period of 223 
weeks, with an additional final payment of $11.00. 

All future payments being subject to  the terms and con- 
ditions of the Workmen’s Compensation Act of Illinois, juris- 
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diction of this cause is specifically reserved for the entry of 
such further orders as may from time to time be necessary. 

This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,,, approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided f o r  in such Act. 

(No. 3567-Claimant awarded $E6.11.) 

ANNA B. DICCARTHY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

GEORGE D. CARBARY, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION A c T - w h e n  award naay be ntade icnder, f o r  
total temporary disability. Where employee of State sustains accidental in- 
juries, arising out of, and in the course of her employment, while engaged in 
extra-hazardous employment, resulting in total temporary disability, a n  award 
may be made for compensation therefor, in  accordance with the provisions of 
the Act, upon compliance by employee with the terms thereof and pFoper 
proof of claim for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

On December Bth ,  1940 claimant, Annja B. McCarthy 
filed her complaint in this court seeking an award under the 
Workmen’s Compensation Act for injuries sustained by her 
while employed at the Elgin State Hospital f o r  insane at 

The record consists of the complaint, the reports by the 
Department of Public Welfare, stipulation of facts, and brief 
and arguments on behalf of respondent, the claimant hav- 
ing waived her right to file brief statement and argument. 

The record-shows that the claimant Anna B. McCarthy 
was employed by the respondent at the Elgin State Hospital 
for more than a year prior to  May 6, 1940. 

The record further shows that on the 6th day of May 
1940, the claimant who was then sixty years of age received 

’ Elgin, Illinois. 
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an injury to her right ankle in a fall while on duty in said 
hospital. X-rays were immediately taken which showed a 
simple fracture of the external malleolus without displace- 
ment, which was treated by application of a cast f o r  six 
weeks, after which the patient was allowed to be u p  and 
about. She was again examined about September 7th, 1940, 
by Dr. Samuel Rubert of the hospital staff who advised at 
that time that she wear an erastic anklet which gave her 
marked relief of pain. On September 23, 1940 she mas again 
examined by Dr. Rubert who reported: 

“Examination today showed no signs of strain, tenderness or weakness in  
the ankle joint. Last examination made some time ago showed good healing 
of fracture. She states that her symptoms at present are markedly relieved 
and she feels that she is able to return to her duties at this time.” 

Stipulation was entered into by the parties hereto 
through their attorneys, of record filed July 22, 1942, a part 
of which reads as follows: 

“It is further stimplated that the said Anna B. McCarthy was able to 
perform her usual and customary work on the 6th day of September, 1940, 
and that claimant has suffered no permanent injury beyond that date.” 

Based upon the above record the court finds as follows: 
That on the 6th day of May 1940, claimant and respond- 

ent were operating under the provisions of the Workmen’s 
Compensation Act of this State; that on said date claimant 
sustained accidental injury which arose out of and in the 
course of her employment ; that notice of such accident was 
given to the respondent and claim for compensation on ac- 
count thereof was made within the time required by the pro- 
visions of the Workmen’s Compensation Act. 

That the necessary medical, surgical and hospital serv- 
ices were provided by the respondent. 

That at the time of the accident in question claimant was 
sixty years of age and had no children dependent upon her 
under the age of sixteen years. 

That the earnings of the claimant during the year next 
preceding her injury were Eight Hundred Twenty-eight 
Dollars ($828.00), and her average weekly wage was Fifteen 
Dollars and Ninety-two Cents ($15.92), and that her weekly 
compensation rate amounts to Seven Dollars and Ninety-six 
Cents ($7.96), as provided under Section (8) of the Act. 

That claimant was temporarily totally disabled from 
May Sth, 1940 until the 6th day of September, 1940, to-wit, 
17 5J7 weeks ; that the sum of Sixty-nine Dollars ($69.00), has 

I 
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been paid to  claimant f o r  non-productive time since the date 
of said injury and such sum must therefore be held to apply 
on -the compensation due the claimant as aforesaid. 

We further find that claimant is entitled to have and re- 
ceive from the respondent the sum of Seven Dollars and 
Ninety-six Cents ($7.96) per week for 17 5J7 weeks, tem- 
porary total disability, in accordance with the provisions of 
paragraph (B) of Section (g) of the Workmen’s Compensa- 
tion-Act, which must be increased ten per cent (10%) as pro- 
vided in paragraph (L) of Section (8) of such Act making a 
total of One Hundred Fifty-five Dollars and Eleven Cents 
($155.11) less the sum of Sixty-nine Dollars ($69.00) hereto- 
fore paid by the respondent making a net amount of Eighty- 
six Dollars and Eleven Cents ($86.11). 

We further find that all the compensation due to claimant 
as aforesaid has accrued and is payable at this time. 

An award is therefore entered in favor of the claimant 
Anna B. McCarthy in the sum of Eighty-six Dollars and 
Eleven Cents ($86.11). 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

(No. 3588-Claimant awarded $18.49.) 

RAILWAY EXPRESS AGENCY, INCORPORATED, Claimant, vs. STATE OF 

ILLINOIS, Respondent. 
Opaition filed September 8, 1942. 

JOHN A. DILL, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

SERvIcm-lapse of appropriation out of wh ich  could be p a i 6 b e f o r e  pre- 
s e n t m e p  of bill therefor-suficient unexpended balance in appropriation to  
p a y - a w a r d  may be made for.  Where i t  is clearly shown that  claimant fur- 
nished services to State, as requested by it, and submits a bill therefor, in 
correct amount, within a reasonable time and due 1.0 no fault or negligence 
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of claimant same is not approved and vouchered for payment before lapse of 
appropriation, out of which i t  could be paid, a n  award may be made for 
amount due, where there is sufficient unexpended balance in  appropriation to 
pay same, on claim filed within a reasonable time. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

From the stipulation of facts herein it appears: 
1. That during the months of May and July, 1939, pur- 

suant to proper authority, order and request, the claimant 
rendered express services to the respondent in connection 
with the shipment and transportation of “talking books” t o  
and from the respondent’s Illinois Visitation Home f o r  Adult 
Blind at 1900 Marshall Boulevard, Chicago, Illinois, a 
charitable institution operated, maintained and conducted by 
the respondent through its Department of Public Welfare. 

That the usual and customary charge f o r  such serv-. 
ices in accordance with the tariff rates then in effect was the 
sum of $18.49. 

3. That claimant on June 19th and July 1, 1939, pre- 
sented to  respondent its invoices and bills covering said serv- 
ices but that through no fault o r  neglect upon the part of the 
claimant the same were not vouchered for payment prior to 
the lapse on September 30, 1939 of the appropriation from 
which said bills would have been properly payable, and f o r  
that reason no warrant has been issued claimant in payment 
of same. 

That at the time said services were requested and 
rendered there was remaining unexpended in the appropria- 
tion from which the same were properly payable a balance 
sufficient to  pay the saxge. 

That claimant has not received the said $18.49 or any 
part thereof, and that no person, firm or  corporation other 
than claimant has any interest in this claim. 

We have held in numerous cases that where materials, 
services, o r  supplies have been properly furnished t o  the 
State, and a bill therefor has been submitted within a reason- 
able time, but the same was not approved and vouchered for 
payment before the lapse of the appropriation from which it 
is payable, without any fault or neglect on the part of the 
claimant, an award fo r  the reasonable value of such ma- 
terials, services or  supplies will be made, where at  the time 
the expenses were incurred there were sufficient funds re- 

2. 

4. 

5 .  
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maining unexpended in the appropriation to pay fo r  the same. 
Rock Islalzd Savtd 02 Gravel Co. vs. State, 8 C. C. R. 165; In- 
diafi Motorcycle Co. VEL State, 9 C. C. R. 526; Wabash Tele- 
phone Company ITS. Btate, 11 C.  C. R. 92. 

This claim comes within the requirements above set forth. 
Award is therefore entered in favor of claimant in the sum of 
$18.49. 

(No. 3613-Claimant awarded $727.04.) 

HAROLD ROEBUCK, Claimant, ZIS. STATE OF ILLINOIS, Respondent. 

Opinion Bled Xeptember 8, 1942. 

WALTER G. HAGEMEYER, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION ACT - claam for cornpemataon zinder - when 
filed zn apt tame. When a n  employee sustains accidental injuries, arising out 
of, and in the course of his employment, while engaged in extra hazardous 
employment, and employer has full knowledge of such injury and pays em- 
ployee full wages during period of total temporary disability, resulting from 
such injury, and makes no denial of liability under Act, but on the contrary 
recognizes liability and attempted to cure and compensate him, employee is 
justified in  regarding such payments as being made under Act, and he is not 
obliged to make demand for further compensation thereunder as long as such 
payments are  continued, and a claim for same may be filed within one year 
from the date of the last payment by employer. 

S a m + - w k e n  award may be under for total temporary dzsabalaty and 
permanent partaal loss of  use of leg. Where it  is undisputed that  employee, 
sustaining accidental injuries, resulting in temporary total disability and 
permanent partial loss of use of leg, was a t  the time thereof within provisions 
of Act, a n  award may be made for compensation therefor i n  accordance with 
the provisions thereof, where employee fully complied with requirements of 
said Act and made proper proof of claim for compensation. 

FISHER, J. 
This claim was filed May 26, 1941. It is for benefits 

under the Workmen’s Compensation Act prayed by claimant 
fo r  permanent partial loss of the use of his left leg, and for  
temporary total disability suffered as a result of an accident 
received in the course of and out of claimant’s employment. 

The complaint alleges that claimant, while working with 
a surveying crew, was subjected to a shock of electricity 

, when one of the crew members with whom he was working 
brought the engineer’s level rod into contact with a high 
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power transmission wire. Claimant, together with two other 
men with whom he was working, was knocked to the ground, 
and claimant was found at the bottom of the cut near the 
pavement at  a point of about twenty to twenty-five feet from 
where he had been standing, and as a result thereof claimant 
sustained- serious and permanent injuries to  his left leg. 
Claimant was taken to  Dr. Trotter at Carthage, Illinois, and 
his leg was set and a cast applied. He was also examined 
and treated by Dr. H. B. Thomas, Professor of Orthopedics 
at  the University of Illinois Medical College. 

Claimant further alleges that he was paid f o r  thg! year 
prior to  this accident as annual earnings, the sum of Two 
Thousand Forty Dollars ($2,040.00) and his weekly wage 
was, therefore, Thirty-nine and 23JlOO Dollars ($39.23). That 
at the time of his injury claimant was thirty-eight (38) years 
of age, was married and had four children under the age of 
sixteen (16). 

Claimant further alleges that no third party or  corpora- 
tion has any interest in this claim; that all medical bills and 
transportation costs have been reimbursed to claimant. 

Claimant seeks an award of Two Thousand Three Hun- 
dred Seventeen and 14J100 Dollars ($2,317.14), less the sum 
of Eight Hundred Twelve and 96J100 Dollars ($812.96) here- 
tofore paid to  claimant, or  One Thousand Five Hundred Four 
and 18JlOO Dollars ($1,504.18). 

Claimant in this case is an employee of the State and his 
employment is such that he is within the-provisions of the 
Workmen’s Compensation Act. From the evidence produced 
by the claimant and the report of the Division of Highways, 
there would seem to be no doubt that the accident arose in 
the course of and out of the employment of claimant. It is 
the contention of the respondent, however, that the court is 
without jurisdiction for the reason that the claim was not 
filed in apt time.. 

The claimant was injured on the 25th day of May, 1938 
and was temporarily totally disabled from that date to Octo- 
ber 13, 1938, when he returned’to work. Claimant was re- 
quested to and did submit to  further examinations and treat- 
ments in Chicago fo r  two days during January, 1939, one day 
in June 1939, on May 26th and May 29th, 1940, and was ex- 
amined the last time on April 15, 1941. These examinations 
and treatments were at the request of respondent and the ex- 

‘ I  
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penses of claimant for these trips to Chicago and the charges 
for the examinations and treatments were paid for by re- 
spondent. Claimant’s complaint was filed on May 26, 1941. 

It is true that much more than a year elapsed between 
the date of the injury and the filing of this complaint. There- 
fore, the precise question before this court is, whether the fur- 
nishing of medical, surgical and hospital services and pay- 
ment therefor by respondent, the payment of expenses in- 
curred in trips to Chicago for  treatment and the full pay- 
ment for time spent in an effort to  effect a cure without denial 
of liability, should be regarded as the payment of compensa- 
tion under the Act. 

I n  the case of Newmam Co. vs. Industrial Commissiom, 
353 Ill. 190, our Supreme Court said: 

’ 

“The Workmen’s Compensation Act is a humane law of a remedial nature, 
and wherever construction is permissable its language should be liberally 
construed. (Ci tu  of Chicago vs. Industraal Comnussion, 291 111. 23; Chicago 
Cleaning Co. vs. Industrial Board, 283 id. 177.)  A strained construction not 
fairly within the provisions of the act cannot be supported. (Berry  Co .  vs. 
Industrial Comm., 318 Ill. 312).  There was no denial by the employer of 
liability, and it has been repeatedly held by this court that the  furnishing of 
medical, surgical and hospital services must be regarded as the payment of 
compensation under the act. Goodman Manf .  Co. VEL Industrial Cow., 316 111. 
394.” 

Our Supreme Court, in the case of Umited Air Limes, Inc. 
vs. Imdustrial Commission, 364 Ill. 346, said: 

“Where employer makes payments to injured employee during period of 
time when latter is unable to work and liability under this act is not denied, 
such payments will be construed as in consequence of employer’s liability 
under doctrine that when employer has knowledge of injury and does not 
deny liability employee has right to regard payments as made under act and 
is not bound to demand further compensation as long as payments,are con- 
tinued.” 

Respondent did not. at any time deny liability. On the 
contrary, the entire relationship between claimant and re- 
spondent was one of co-operation to  relieve and cure claimant \ 

of his admitted serious injury. Respondent went much fur- 
ther in this case than reimbursement fo r  medical expenses. 
Compensation, was actually paid by full payment of salary 
during the time this claimant was absent from his work, in 
seeking medical treatment, The whole record of this case in- 
dicates that the State recognized liability and attempted to 
cure and compensate claimant. The State -made every effort 
to relieve the claimant from the effects of the injury, which 



I ' 239 

full effect was not ascertained until the last examination, im- 
mediately prior to the filing of the claim. A report of the 
Division of Highways, a part of the record of this case, in 

'showing the amount paid to claimant, describes these pay- 
ments as compensation. To hold that the failure of claimant . 
t o  file his claim during the time both he and respondent were 
seeking to  effect a cure and before the full effect of the in- 
jury was known bars him from seeking cornpinsation would 
defeat substantial justice. 3 

Claimant had his last examination on April 15,1941, only 
a little over a month prior to the filing of his claim. It was 
at  that time he learned that no further treatments would 
benefit him and was in a position to  determine that his leg 
would be permanently injured. This court is of the opinion 
that claimant's complaint was filed in apt time and the court 
has jurisdiction thereof. 

There is considerable disagreement between the respond- 
ent and the claimant as to the extent of the permanent injury 
to  the leg. Both claimant and respondent agree that there 
is 145 degrees of flexion in the normal movement of the knee, 
and do not differ much on the permanent loss in degrees of 
this motion of the knee. After a careful review of the medi- 
cal testimony, it is a fair conclusion to say that the claimant 
is permanently injured to  the extent of 62 degrees in his 
flexion motion of the knee, or  approximately forty (40) 'per 
cent. Respondent ingeniously reasons that there is also one 
hundred forty-five (145) degrees motion of extension in the 
knee and that in the case of the leg three joints are involved, 
the hip, knee and ankle, and in determining the relation of 
each joint to the others respondent gives to the hip one hun- 
dred twenty-five (125) per cent, to the knee one hundred 
(100) per cent and to the ankle seventy-five (75) per cent, 
a total of three hundred (300) per cent in the leg, and then 
concludes that the permanent injury to  the leg is seven (7) 
per cent. Claimant contends that it is fifty (50) per cent. 
The court cannot agree with the contention of the respondent, 
as it is possible to hurt the hip in such a way that the use 
of the leg would be lost regardless of the condition of the 
knee o r  ankle joint. This is also true with respect to the 
ankle and knee joints. Claimant has a certain definite re- 
striction in the use of his knee joint, and this necessarily 
must impair the efficient use of his whole leg. Claimant will 

' 
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have a permanent impairment for any physical exertion 
where the use of his leg is required and will be handicapped 
in the performance of his duties as art engineer. From a 
consideration of all of the evidence it mould appear to  this 
court that a reasonable conclusion would be that claimant 
has been permanently-injured to  the extent of thirty (30) 
per cent of the use of his entire leg, and the court so finds. 

For the year next preceding claimant’s injury he re- 
ceivea a salary of One Hundred Seventy Dollars ($170.00) 
per month, which would make his compensation the maximum 
of Fifteen Dollars ($15.00) per week, which is further in- 
creased to the maximum of Twenty Dollars ($20.00) per 
week due to the fact that claimant has four children under 
sixteen years of age. Claimant is therefore entitled to  an 
award of Four Hundred Dollars ($400.00) for total tem- 
porary disability computed on the basis of twenty (20) 
weeks at the rate of Twenty Dollars ($20.00) per week, and 
is further entitled to an award of Eleven Hundred Forty 
Dollars ($1,140.00) f o r  permanent partial-loss of the use of 
his left leg computed on the basis of thirty (30) per cent 
of one hundred ninety (190) weeks or, fifty-seven (57) weeks 
at  the rate of Twenty Dollars ($20.00) per week. This makes 
a total of Fifteen Hundred Forty Dollars ($1,540.00), from 
whjch must be deducted the sum of Eight Hundred Twelve 
and 96/100 Dollars ($812.96), being the sum already paid to 
claimant, leaving a balance of Seven Hundred Twenty-seven 
and 04J100 Dollars ($727.04). 

An award is therefore made to claimant in the sum of 
Seven Hundred Twenty-seven and 04/100 Dollars ($727.04), 
all of which is accrued and is payable forthwith. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided f o r  in such Act. 

. 
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(No. 2293-Claimant awarded $10.00.) 

HARRY H. SEFRIED, Claimant, ws. STATE OF ILLINOIS, Respondent. 

Oprnion filed September 8, 1942. 

CLARENCE B. DAVIS, for claimant. 

- GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION Atx-claim for partial permanent disabilzty, 
under paragraph ( d )  of Section 8 thereof-proof necessary to  stistarn. To 
obtain an award for partial permanent disability under paragraph (d)  of Sec- 
tion 8 of the Workmen’s Compensation Act, there must be proof of a differ- 
ence between the average amount which claimant earned before the accident, 
and the average amount, which he is earning, or is able to earn in  some 
suitable employment after the accident. 

Sam-medtcal services-procured at instance o f  employee-when State 
not lzable for. Where it  appears that  State had furnished all proper and 
necessary medical and hospital services to employee, sustaining accidental 
injuries, arising out of and in the course of his employment, while engaged 
in extra hazardous employment, no award will be made for medical services 
rendered at the request of employee, by physicians of his own selection, 
especially when such services were not necessary, nor reasonably required to 
cure or relieve from the effects of such injury. 

ECIIERT, , J. 
On June 21, 1933, the claimant, Harry H. Sefried, was 

employed by the respondent as foreman tinner at  the Kanka- 
kee State Hospital, at Kankakee, Illinois. While repairing 
the cupola of the hospital cannery, the ladder upon which 
he was working slipped from a second-story roof and he fell 
to the ground, a distance of thirty feet, sustaining a frac- 
ture of the last lumbar vertebra. He was hospitalized from 
June 21, to  July 28,1933, under the care of Dr. J. J. Madden, 
and returned to work on August 2, 1933. The cost of this 
medical and hospital service was paid by the respondent. 
Claimant, however, alleges that as a result of the accident 
he was obliged to  expend $5.00 fo r  a supporting belt, $12.00 
for eye glasses, and $5.00 fo r  special foods; that he has also 
paid fo r  medical services, since his discharge from the hos- 
pital, $10.00 to  Dr. Hollis E. Potter, Chicago, Illinois, $50.00 
to  Dr. Lewis J. Pollock, Chicago, Illinois, and $35.00 to Dr. 
W. T. McNary, East St. Louis, Illinois. 

Claimant was first employed by the respondent a t  the 
Kankakee State Hospital on May 15, 1931, as a tinner at 
$1.25 per hour f o r  a forty-eight hour week, and on Septem- 
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ber 1, 1931, was made foreman. In  April, 1932, his wage was 
reduced to $1.00 per hour fo r  a twenty-four hour week, or ap- 
proximately $100.00 per month. Claimant alleges that when 
he became foreman tinner, his compensation under the Civil 
Service schedule should have been increased, ten cents per 
hour; that in fact it was not so increased; that from the date 
of his promotion to  October 1, 1934, he worked for  the re- 
spondent four thousand nine hundred and twenty hours ; and 
that the respondent is therefore indebted to him for unpaid 
wages in the sum of $492.00. 

Claimant testified that he is no longor able to climb lad- 
ders, to go upon roofs, or otherwise to perform his duties; 
that his present activities are confined to desk work, such 
as laying out jobs, specifying materials, and planning con- 
struction or repair work; that he still suffers pain and phys- 
ical discomfort and certain functional disabilities ; that the 
use of his limbs is uncertain; that he can walk safely only 
with a cane; and that he has been advised such condition is 
permanent. He receives, however, the same wages which he 
received prior to the injury. 

Dr. J. J. Madden, called as a witness; for claimant, testi- 
fied that following the injury claimant walked into the hos- 
pital ward complaining of pain and stiffness in his back and 
left side; that he had several minor superficial scratches and 
abrasions of the left elbow, ankle, and buttocks, and a slight 
discoloraiion of the left chest. An x-ray taken shortly after- 
ward disclosed a fracture of the last lumbar vertebra. The 
fracture was of linear type, apparently incomplete, and there 
was no displacement of the fragments. His recovery was 
entirely satisfactory. On cross-examination Dr. Madden 
testified that it would be very difficult for him to reconcile 
claimant’s subsequent disabilities with the injury as he 
found it. 

Dr. Francis J. Sullivan, also called as a witness on be- 
half of the claimant, testified that he took a series of x-ray 
pictures at intervals from June 21, 1!333, when claimant 
entered the hospital, to January 18, 1934; that the x-ray 
taken on this latter date showed the fracture apparently 
healed with callous formation. From these pictures, Dr. 
Sullivan found it difficult to  account for  claimant,^ alleged 
disabilities, and stated that he would not expect claimant’s 
injury to be permanent or to produce any organic disturb- 
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ance of any nerve structure, although it might produce a 
physical effect. He also testified that the x-rays would not 
show any pressure upon the nervous structure. 

On March 5th and 6th, 1941, eight years after the acci- 
dent, claimant was examined by Dr. Henry B. Thomas of 
Chicago. Dr. Thomas reported that when claimant was asked 
the location of the painful place in his back, he pointed to an 
area much lower than that of the lumbar vertebra which had 
been fractured. Dr. Thomas found a healed fracture of the 
fourth lumbar vertebra, a snapping right hip not shown to 
be a result of the injury, a questionable right sacro-iliac irri- 
tation, and, from claimant’s own statement, some functional 
disturbance following the injury. The prognosis was :-com- 
plaints should clear up upon: (1) settlement pending suit; 
(2) operation of right hip; (3)  treatment of back. 

Claimant seeks an award f o r  salary which he claims to  
be due him as a result of his promotion to the position of 
foreman tinner, but for which promotion he never received 
additional compensation. The record, however, fails to sus- 
tain this contention, and no ground is shown upon which to 
justify an award for such additional compensation. 

, Claimant also seeks an award under the provisions of 
the Workmen’s Compensation Act f o r  his alleged disabilities. 
At the time of the accident, claimant and respondent were 
operating under the Act, and notice of the accident and claim 
for compensation were made within the required time. The 
accident arose out of and in the course of the employment. 
Claimant, therefore, was entitled to  receive for temporary 
total disability, from June 21, 1933, t o  August 2, 1933, a 
period of six weeks, $12.00 per week, or a total sum of $72.00. 
This apount, however, was paid to  claimant by the respond- 
ent during the first thirty days of his hospitalization, so that 
he is not entitled to  any further award for such disability. 

The record does not justify an award f o r  partial per- 
manent disability. Injuries, to  be compensable under the 
provisions of the Workmen’s Compensation Act, must be 
proven by competent evidence, of which there are or have 
been objective conditions o r  symptoms proven, not within the 
physical or mental control of the injured employee. From 
such evidence in this record, it appears only that the claimant 
suffered an apparently incomplete fracture of a vertebra, 
which subsequently healed, and in which there was no dis- 
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placement of fragments, and which was insufficient to  account 
for his present alleged disability. Furthermore, to  obtain an 
award f o r  partial permanent disability, under Section 8, Sub- 
section (d)  of the Act, there must be proof of a difference 
between the average amount which claimant earned before 
the accident and the average amount which he is earning or 
is able to earn in some suitable employment or  business after 
the accident. The record contains no proof of any such dif- 
ference in claimant’s earning capacity. Nor is there sufficient 
evidence to support an award for impaired vision or  need of 
eye glasses, o r  to  sustain the claim of functional disability. 

The moneys which claimant expended f o r  medical serv- 
ices in consultation with Dr. McNary, Dr. Potter, and Drl. 
Pollock were secured at his own election, and apparently 
were not necessary nor reasonably required to  cure o r  relieve 
from the effects of the injury. They must therefore be at his 
expense. Claimant, however, is entitled to be reimbursed for 
the supporting belt and the special foods which he purchased 
in the total sum of $10.00. 

Award is therefore made to the claimant‘in the sum of 
$10.00 which is payable forthwith. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,’’ approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

(No. 2938-Claimant awarded $226.36.) 

EDWARD WEIBIER, Claimant, vs. STATE O F  ILLINOIS, Respondent. 
Optnaon filed Beptember 8, 1942. 

ANDREWS & YOUNG, for claimant. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR 

AND ROBERT V. OSTROM, Assistant Attorneys General, for re- 
spondent. 

WORKMEN’S COMPENSATION ACE - permanent total disabilitv - w h e n  evi- 
dence insuficient to  sustain claam for Compensation under. The general rule 
of law that  the burden is upon the plaintiff to prove h i s  case by a preponder- 
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ance or greater weight of the evidence, is applicable to claims under the 
Workmen’s Compensation Act, and where claimant seeking compensation for 
permanent total disa;bility, resulting from accidental injuries fails to prove 
by a preponderance of the evidence that there is  a causal connection between 
subjective symptoms complained of and the accidental injuries sustained, an 
award for such alleged disability must be denied. 

SAME-tenzporary total dasabilatg-when award for justified. Where em- 
ployee sustains accidental injuries, arising out of and in the course of his 
employment, while engaged in extra hazardous employment, an award for 
compensation therefor, may be made, in  accordance with the provisions of 
the Act, upon compliance by employee with the terms thereof, and proper 
proof of his claim for compensation thereunder. 

CHIEF JUSTICE D A ~ R O N  delivered the opinion of the 
court : 

Edward Weimer, the claimant, on September 24, 1935, 
while employed by the respondent in the‘Division of High- 
ways, Department of Public Works and Buildings as a 
laborer in Henry County was injured by falling off a truck 
which moved unexpectedly, so that claimant fell upon the up- 
right handle of a shovel crushing and injuring himself, in 
the region of the urethra. 

On the following day he reported to  and was treated by 
Dr. J. M. Young of Kewanee, Illinois, who found upon exam- 
ination that the claimant’s bladder was filled with blood and 
the urethra was constantly hemorrhaging. Claimant’s blad- 
der was washed with warm antiseptic solution and was irri- 
gated f o r  many days. A catheter was used by the physician 
two or three times a day. 

On November 27th, 1935, Dr. Young filed an accident re- 
port with the Division of Highways in which he stated: 

“I removed blood from the bladder by irrigation each day. Allayed irri- 
tation and finally got him SO he could urinate, and injury repaired. He has 
discontinued treatment so he probably returned t o  work.” 

On February 11, 1936, claimant again called at  Dr. 
Young’s office for further treatment, complaining of ,soreness 
in his back and a t  the point of injury and stated he was not 
able to  work. Dr. Young stated that in view of the fact that 
almost three months had passed since his last examination 
of the injured he felt that he was not in a position to make 
a statement that this condition is the direct result of the 
accident and for this reason suggested that claimant be taken 
to a G. U. Specialist for an examination to determine whether 
or  not complications had arisen from the injuries sustained 
at  the time of the accident. 

. 



246 

The claimant was taken to Chicago on orders of the 
Division of Highways, and was examined by Dr. Charles M. 
McKenna, Professor of Urology, College of Medicine of the 
University of Illinois. This examination took place at  Dr. 
McKenna’s office in Chicago on April 7th, and at  the St. 
Joseph’s Hospital on April 8th. 

The evidence consists of the testimony of the claimant 
and Dr. J. M. Young on his behalf, and of Dr. Charles M. 
McKenna on behalf of respondent. Claimant testified that 
he was fifty years of age at the time of the accident, and 
claimed to be wholly disabled, and unable to do any manual 
labor, however his testimony shows that on July 5th, 1938 he 
was employed by the W. P. A., which-required him to sand 
at the schools, paint and varnish and to do the raking at the 
athletic field. He continued in this employment until April 
5, 1939. That since that time he has done no work of any 
kind, because he was bothered with his back. That his legs 
became swollen when he worked, and at that time he was 
unable to  do anything except house work. He gave his weight 
at about two hundred forty pounds. 

The question before the court is whether or  not claim- 
ant is permanently disabled as the result of the injury suf- 
fered September 24, 1935, and it is incumbent upon claimant 
under the law to establish by a preponderance of the evi- 
dence a causal connection between the injury and his claimed 
present ill-being. 

Dr. J. M. Young, in qualifying as a witness testified that 
he had practiced as a physician for twenty three years. That 
he graduated from Loyola University in 1913, that he had 
served internships in the Norwegian Deaconess Hospital, the 
Central Manufacturers District Hospital, and Lying-In Hos- 
pital all in Chicago, Illinois. He was asked: 

. 

Q. “What is the nature of your practice in  Annawan of recent years?” 
A. “Well, it is about half surgery and half medical.” 

I n  answer to  a question Dr. Young testified: 
“At the time of my first treatments I found that  claimant had a mass in  

the region of the prostatic urethra, by rectal bi-manual examination, and a 
mass in  the bladder about the size of two fists which was rather firm. On 
examining the point of injury, there again was a spongy mass. I n  the last 
examination I made of him there was little that I could determine for sure 
other than the symptoms stated by the patient, because it was practically dis- 
appeared. I couldn’t feel anything. I would judge this was i n  February 
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He was asked the following questions and made the fol- 
lowing answers : 

Q. 

A. 

“Prior to this examination in February when was the last time you 
made an examination before that?” 
“I couldn’t say because at various times when he would come i n  I 
would look a t  him and express an opinion that he seemed to be doing 
alright. After the examination in Chicago I didn’t examine him be- 
cause I felt that they were more capable than I, and I did not go 
into detail or make any further examination.” 
“Doctor, you do not specialize in  urology?” 

“Nor diseases of the genito-urinary system?” 

“Then, with the exception of this blood that you observed in Febru- 
ary, 1937, after the masses to which you have made reference were 
dissipated, there were no objective symptoms in any of your examina- 
tions, is that correct?” 

“And you based your analysis and formed your opinion from the 
subjective symptoms that were given to you by the claimant him- 
self?” \ 

Q. 
A. “No, sir.” 
Q. 
A. “No, I do not.” 
Q. 

A, “Yes, sir.” 
Q. 

A. “Yes, sir.” 

Dr. Charles M. McKenna testified on behalf of respond- 
ent. In  qualifying as an expert he stated he had been ad- 
mitted to practice medicine in the State of Illinois in 1905, 
and has practiced continuously since that time. That he was 
head of the Department of Urology of the University of 
Illinois. 

It is unnecessary for the court to recite the qualifications 
of Dr. Charles M. McKenna since the attorney for  the claim- 
ant admits that Dr. McKenna was without question an ac- 
complished and highly reputed specialist. 

Dr. McKenna testified regarding his findings of the ex- 
amination he made of the claimant on the 7th and 8th of 
April, 1936. He stated that he used a cystoscope; catheter 
on both kidneys and made an examination of the specimen 
which was negative. On examination of the bladder it ap- 
peared to be normal. The vesicle neck appeared to be normal. 
That this was confirmed by the fact that he had no difficulty 
in passing a 28 sound, and no obstruction was encountered. 
That he found no abrasion or  stricture in the urethra. The 
urethral examination revealed a prostate normal for a man 
of his years. 
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Dr. McKenna was asked the following questions : 
Q. “Doctor, did you find any objective symptoms that would cause pain 

in the back in the region where the belt goes around, in any of your 
examinations ?” 

A. “Nb,  I didn’t find anything like that. Most of his symptoms referred 
to the crotch where he  was struck.” 

Q. “A blow such a s  the claimant gave you a history of, would, if causing 
an injury, cause what injury?” 

A. “Such an injury possibly, that might occur with that kind of a blow, 
would be to the urethra such as a rupture or trauma sufficient to 
produce a stricture, which was negative on the examination.” 

It is the duty of this court t o  weigh and consider the 
evidence in the record and if it is found that the evidence 
fails to support the averments in the complaint this court- 
must deny the claim. Liability under the Compensation Act 
cannot rest upon imagination, speculation or  conjecture o r  
upon a choice between two views equally compatible with the 
evidence, but must be based upon facts established by a pre- 
ponderance of the evidence. 

And further, awards for compensation cannot be based 
upon possibilities o r  probabilities, but must be based upon 
sufficient evidence showing that claimant has incurred a dis- 
ability arising out of and in the course of his employment. 

I n  the view we take of this record the claimant has failed 
to prove ’by a preponderance of the evidence that there is a 
causal connection between the subjective symptoms and the 
trauma received on September 24, 1935, an award for per- 
manent total disability accordingly must be denied. 

Claimant, however is entitled to an award for temporary 
total disability. He was injured on September 24, 1935, and 
the period of temporary total disability could not by any 
reason extend beyond April 8, 1936, the date of the examina- 
tion by Dr. Charles M. McKenna, and probably did not ex- 
tend that long. On that date his condition was found to be 
normal, and will be taken by this court as the period of tem- 
porary total disability. 

From September 24, 1935 to April 8, 1936, is a period 
of twenty-eight (28) weeks. Under Section 8(b) of the 
Workmen’s Compensation Act claimant is entitled to fifty 
per cent of his weekly earnings during the period of his total 
disability. CIaimant’s rate of pay was fifty cents an hour 
for eight -hours a day. On a minimum basis of two hundred 

Berry vs. Ind .  Comm., 335 Ill., 374. 

Standard 0 2 1  Go. vs. I d .  Gomm., 322 Ill., 524. 

* 

* 
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days a year with an eight hour day, the annual wage would 
be $800.00 or $15.38 weekly wage. His compensation rate, 
therefore would be $7.69. At that rate f o r  twenty-eight 
weeks equals $215.32 due claimant for. temporary total corn- 
pensa.tion. 

It appearing that claimant was paid $52.50 for unpro- 
ductive work this amount must be deducted from the award 
leaving a sum due claimant of $162.82. 

An award is further entered in this case for the use of 
Dr. J. M. Young for services rendered to  claimant, as per 
exhibits, in the sum of $63.54, making a total award of 
$226.36. 

An award i s  therefore entered in favor of claimant in 
the sum.of $226.36, all of which has accrued and is now pay- 
able in a lump sum. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for  in such Act. 

(No. 3636-Claim denied.) 

VIiiGrL \~HITE, Claimant, vs. STATE O F  ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

R. M. MICHAELREE, fo r  claimant. 
GEORGE I?. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT - claim lor total permaieent dasability - 

subyectzve symptoms oiely not stlficient t o  sustain-proof of past or existing 
symptoms necessary to  j u s t i f y  award for. Where compensation is sought 
under Workmen’s Compensation Act, for injuries alleged to have caused total 
permanent disability, claimant cannot sustain his claim by proof of subjective 
symptoms only, as an award is justified only, for injuries, and only such in- 
juries as are  proven by competent evidence, of which there are  or have been 
objective symptoms proven, not within the physical or mental control of the 
injured employee himself, and where the only symptoms are those disclosed 
by such employee, no award for compensation can be made. 

ECHERT, J. 



On May 6, 1941, the claimant, Virgil White, was an em- 
ployee of the State of Illinois, Department of Public Works 
and Buildings, Division of Highways, in District No. 7, with 
hcadquarters at Effingham, Illinois. While he was backing 
a truck toward a storage bin, the truck struck the end of the 
bin and threw claimant forward against the steering wheel. 
He alleges that he sustained an injury to his back as a re- 
sult of this impact. After the accident, however, he continued 
his work without interruption until May ‘Lgth, when he com- 
plained of a severe pain while turning a lever of a grader. 
He was taken to  his home, but returned to work the following 
day. He was then given light work a t  the district garage 
where he continued until May 24. He was formally dis- 
charged as an employee of the Division on May 26, 1941. 

On June 6, at  the request of the respondent, claimant was 
treated by Dr. J. W. Gillesby of Effingham; on June 10th an 
x-ray was taken of claimant’s back with revealed no fracture 
or bone injury. Claimant, however, continued to  complain of 
pain and on July 8th was sent to  Chicago and placed under 
the care of Dr. H. B. Thomas, Professor oC Orthopedics, Uni- 
versity of Illinois Medical College, where he remained until 
August 1st. On .September 14th he resumed treatment with 
Dr. Thomas, and on September 19th Dr. Thomas reported to 
the Division as-follows : 

“Mr. Virgil White has had four physiotherapy treatments and feels im- 
provement. The leg does not trouble him as much now as i t  did before he 
returned to us this last time. He has requested to go home. I believe it  is  a 
reasonable request and that  he is able to go to work. There is a disuse 
atrophy of the muscles of the back and their strength should be built up 
gradually and cautiously with physical efforts accompanying his work. We 
find no objective symptoms.” 

Claimant has received compensation f o r  temporary total 
disability from May 25th to September 21st, 1941, inclusive, 
in the amount of $280.64. Respondent has also paid on ac- 
count of medical services for claimant the sum of $238.58. At 
the time of the alleged injuries, the employer and employee 
were operating under the provisions of the Workmen’s Com- 
pensation Act of this State; notice and claim for compensa- 
tion were made within the time provided by the Act. 

Claimant testified that aft‘er the second accident, in June 
1941, at Dr. Gillesby’s suggestion, he obtained work at the 
Ford Motor Company, at  Detroit, Michigan, but was unable 
to continue after the fourth day because of the pain in his 
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back. Between August 1 and September 14, he worked for  
, the Vulcan Last at Effingham, Illinois, but after two weeks 

found he could not stand on the floor all day. In November, 
1941, he again went to work fo r  the Vulcan plant but could 
not do physical labor. He also testified he had been asked 
to return to the Ford Motor Company, and has been asked to 
report for work at a camp near Detroit, Michigan, but had 
accepted neither of these offers because he felt he had not 
been released by the doctors, and because his back hurt him 
whenever he tried to work. 

Dr. Gillesby, who first treated claimant on June 6, 1941, 
diagnosed his condition as traumatic myositis of the right 
lumbar muscle. The doctor testified that the symptoms were 
subjective and that he had to go by what claimant said. “The 
symptoms were merely subjective; that is, only what the 
patient tells. You couldn’t tell them by laboratory tests.” 
Dr. Gillesby stated further: “The x-ray man reported that 
x-rays were negative for essential pathology of the bones 
and joints. The x-rays did not show anything on muscle 
tear.” Dr. H. B. Thomas, who treated claimant after July 1, 
1941, likewise reported that he could find no objective symp- 
toms of any kind: 

Claimant cannot prove-his case by subjective symptoms 
only. Section 8, Sub-section (i) (3) of the Workmen’s Com- 
pensation Act of this State provides : 

1 

All compensation payments named and provided for i n  paragraphs (b ) ,  
(c), (a), (e )  and (f) of this section, shall mean and be defined to be for in- 
juries and only such injuries as are  proven by competent evidence, of which 
there are or have been objective conditions or symptoms proven, not within 
the physical or mental control of the injured employee himself. 

Neither claimant’s own testimony, nor the medical testi- 
mony’ shows any objective condition or symptom. The evi- ~ 

dence fails to satisfy the requirements of this section of the 
Act. 

The motion of the respondent to dismiss is therefore 
granted and an award denied. 

(No. 3526-Claim denied.) - 
ESTHER WIDDES, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 

Opinzon filed September 8, 1942. 
Petition of Claimant for  leave t o  file. 

. AmeruLed complaant filed Oct. 7, 1942. 
Petitio?% granted Nou. 10, 1942. 

Motion of Respondent t o  Dismiss allowed Dee. 17, 1942. 
Petition of Claimant t o  reinstate case Pled Jan.  18, 1943. 

Denied March 9. 1916. 
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F. PATRICK CONLON AND IRWIN H. HELMAN, for claimant. 

GEORGE F. BARRETT, Attorney Genera1 ; GLENN A. TREVOR, 

NEGLIGENCE-agf3ZtS or employees of State-personal injury resulting from 
--State not liable to  respond fin damages-award for  damages o n  ground.& of 
equity and good conscience oannot be made. In the exercise of its govern- 
mental functions, t h e  State i s  not liable to respond, in damages, occasioned 
by the negligence of its officers, agents or employees. Regardless of the 
merits of a claim for damages, for personal injuries, or damages to  property, 
sustained as the result of such negligence, o r  the degree thereof, o r  the 
absence of contributory negligence on part of claimant, no award can be made 
on the grounds of equity and good conscience, where claim is  predicated on 
such negligence. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Claimant seeks an award of Fifteen Thousand ($15,- 
000.00) Dollars for personal injuries claimed to have been 
sustained by her, as the result of the wilful and wanton con- 
duct and negligence on the part of the agents, officers or em- 
ployees of the State of Illinois, the respondent herein. 

Claimant alleges that on July 13, 1939, she was lawfully 
on the premises of what is known as Montrose Avenue beach, 
located on Lake Michigan, a t  the foot of Montrose Avenue 
in Chicago, Illinois; that said beach was, at the aforesaid 
time owned or under the jurisdiction and control of the Lin- 
coln Park District, a governmental adjunct of the State of 
Illinois. 

She further alleges that the Lincoln Park District at the 
aforesaid time and place, by its agents or servants in that be- 
half, had constructed and maintained a certain life guard’s 
lookout post consisting of an iron circular framework tower 
attached to an iron base situated on a woo’den pole some 
twenty (20) feet above the surface of the beach. That the 
Lincoln Park District, that is the State of Illinois, by its. 
agents o r  servants! in that regard, knew or by the use of 
ordinary care should have known that divers and numerous 
people wouId be present on the beach in the immediate prox- 

, imity to this life guard’s lookout structure and would be 
using and enjoying the beach in a position directly under 
same, as was claimant, and it was their duty to use ordinary 
care and caution for the safety of the claE.mant and other in- 
dividuals who were lawfully present in close proximity to 
the aforesaid structure, and to maintain said structure in a 

Assistant Attorney General, for  respondent. 
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reasonably safe condition of repairs ; that they were likewise 
under a duty not to inflict personal injury upon claimant and 
others by any wilful, wanton and malicious conduct, but that 
not withstanding its duties as  aforesaid, the Lincoln Park 
District‘, that is the State of Illinois, by its agents o r  servants 
at the aforesaid time and place allowed the said structure 
to  become defective; that this defective condition ‘was known 
to the respondent or could have been ascertained by the ex- 
ercise of ordinary care. 

That as a direct and proximate consequence of the 
negligence and wilful and wanton conduct of the Lincoln Park 
District, that is the State of Illinois, through its agents and 
servants, the-said structure was caused to fall down upon the 
body of the plaintiff with great force and violence, throwing 
her to  the ground causing the claimant to suffer severe in- 
juries fo r  which she seeks the above amount of money from 
the respondent as damages. 

The Attorney General has filed a motion to dismiss for 
the reason that the claim is predicated upon an alleged 
Iiability of the respondent for the negligent and wrongful 
acts of its officers, agents or employees while engaged in a 
governmental function, and therefore does not set forth a 
claim which the State as a sovereign commonwealth should 
discharge and pay. 

It is a rule of very general application in this and other 
States that in the exercise of its governmental functions, the 
State is not liable for the negligence of its servants and 
agents. Hollevzbeck vs. County of Winnebago, 95 Ill. 148; 
City of Chicago vs. Williams, 182 Ill. 135; Miaier vs. State 
Board of Agriculture, 259 Ill. 549; Love vs. Glevzcoe Park Dis- 
trict, 270 Ill. App. 117; Stein vs. West  Chicago Park Comm., 
247 Ill. App. 479; Hendrick vs. Urbana Park District, 265 Ill. 
App. 102; Gebhardt vs. Village of LaGrange Park, 354 Ill. 
235; LePetre vs. Chicago Park District, 374 Ill. 184. 

And this court has repeatedly held that in all cases where 
the State is in the exercise of a governmental function there 

I is no liability on its part fo r  the negligence of its servants and 
agents. Trombello vs. State, 8 C. C. R. 56; Price vs. State, 8 
C. C. R. 85; MoNaco vs. State, 9 C. C. R. 90; Johnston vs. 
State, 9 C. C. R. 381. 

The fact that the negligence is gross or  wanton, o r  that 
the injured person is an infant of tender years, does not 

’ 

~ 

\ - 
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change the rule. Stalzley vs. State, C. C. R. 146; Garbutt vs. 
State, 10 C. C. R. 37. 

This court, regardless of the merits of a claim for  dam- 
ages; fo r  personal injuries or damages to property sustained 
as a result of such negligence or the seriousness of such in- 
juries o r  the decree of negligence is without po6er to  make 
an award where the claim is predicated on the negligent act 
of a servant o r  agent of the respondent, and no award can be 
made on the grounds of equity and good conscience. Brawn vs. 
State, 6 C. C. R. 104; C h m b l e r  vs. State, 6 C. C. R. 138; 
Bzccholx vs. State, 9 C. C. R. 241; Kelly ~7s .  State, 9 C. C. R. 
339. 
. The Court of Claims has jurisdiction to recommend an 

award only where the State would be liable in law o r  in equity 
in a court. Crabtree vs. State, 7 C. C. R. 207. 

Under the laws applied by this court in the cases above 
cited the motion of the Attorney General must be sustained. 
Motion to dismiss allowed. Case dismissed. 

, 

(No. 3363-Claimant awarded $1,500.) 

MARJORIE WHEELER, Claimant, IJS. STATE OF ILLINOIS, Respondent. 
Opinion filed September 8, 1942. 

Rehearing denied November 10, 1942. 

SEARS, O’BRIEN & STREIT (BARNABAS I?. SEARS AND RALPH 

C .  PUTNAM, JR. of Counsel), f o r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN’S OCCUPATIONAL DISEASES ACT--State and all employees of within 
terms  of. I n  the absence of a n  election by the State to provide and pay com- 
pensation under Section 4 of the Workmen’s Occupatlonal Diseases Act, a 
right of action accrues to employee of State, sustaining injury to health by 
reason of disease contracted or sustained in the course of her employment and 
proximately caused by the negligence of the State, under Section 3 of said 
Act, as  Section 5 thereof construes the term employer to include State and 
the term employee to include every person in the service of the State. 

SAME-COW~ of Claims has jt1risdictio.n t o  hear and de te ,mine  claims 
under Section S of. The Court of Claims acquires jurisdiction t o  hear and 
determine claims against the State arising under Section 3 of the Workmen’s 
Occupational Diseases Act, by virtue of Section 6, paragraph 4 of the Court of 
Claims Act and the express provisions of Sections 3 and 5 of said Act. 

’ 
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SAMm-statute concerning hozcrs of employment of females-intended t o  
protect health of employees-violat ion of evidence of negligence under Section 
3 of. A statute providing that  no female shall be employed in any  public or 
private institution, or offices thereof, in this State, more than eight hours 
during any one day, or more than forty-eight hours during any one week, is 
clearly intended for the protection of the health of employees, and a violation 
thereof by the State constitutes negligence under Section-3 of the Workmen's 
Occupational Diseases Act, and a cause of action arises in favor of employee 
against State, where employment was i n  violation of said statute, and she 
sustains injury to her health by reason of disease contracted or sustained in 
the course of her said employment, as a result thereof. 

STATUTES-Whe'l2 general legislative enactments applicable t o  State. The 
rule that general legislative enactments are not applicable to State, is  not 
violated where State is made subject to  provisions thereof, by reason of the 
expressed intention of the legislature therein to make it subject thereto. 

ECKERT, J. 
This action is brought under Section 3 of the Workmen's 

Occupational Diseases Act (Illinois Revised Statutes, 1941, 
Chapter 48, Section 172.3) by Marjorie Wheeler, an employee 
of the respondent, for damages sustained as a result of con- 
tracting tuberculosis while working as an attendant at the 
Elgin State Hospital, Elgin, Illinois. Claimant is a single 
woman, twenty-seven years of age, and was first employed 
by the respondent on April 18, 1934. Prior to that time she 
had lived at home on a farm, was a strong and healthy young 
woman, and had had no serious illness of any kind. 

During the first nineteen months of her employment, 
claimant worked a t  Burr Cottage, the women's i d rmary ,  in 
which there were confined fifty to seventy-five tuberculosis 
patients. The majority of these were constantly confined to 
their beds. Although the tubercular ward was a large room, 
the windows could be opened only three o r  four inches from 
the bottom and top because of the danger of patients escap- 
ing, and there was no other means'of ventilation. Claimant 
bathed and fed these women, gave them medications, made 
their beds, and took their temperatures, Being insane, they 
were uncooperative and not mentally able to  control their 
coughing and expectoration. Frequently they would hemor- 
rhage on the beds and floors, and even on the nurses. The 
air was foul. Claimant wore the usual uniform of an at- 
tendant, but was not provided with a special gown nor with 
a mask or  any'kind of covering for the mouth and nose. She 
conscientiously followed the only precautionary instruction 
given her, not to  remain with the patients any longer than 
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necessary, and on her own initiative frequently washed her 
hands. She worked eight hours a day, six days a week, but 
f o r  long periods, because of lack of attendants, worked a 
seven-day week with no time off. 

From Burr Cottage, claimant was transferred to General 
Relief, which consisted of working in women’s wards and 
cottages throughout the institution while steady employees 
.were off duty. During that period, nearly a year, she occa- 
sionally worked at Burr Cottage. She was then assigned to 
the General Hospital, caring for  sick employees, surgical 
patients, patients needing special care and treatment, and 
patients being observed and examined f o r  tuberculosis. Two 
of these latter patients were nurses who had worked. with 
claimant while she was in Burr Cottage a,nd had contracted. 
tuberculosis. Here,’ too, she frequently worked more than 
forty-eight hours per week. On October 1, 1937, she was 
transferred to the Receiving Ward in the Diagnostic Build- 
ing where she remained until October 19th. 

While claimant was working at the General Hospital, she 
began feeling tired and experienced shortness of breath. Al- 
though prior to  that time she had been an active swimmer, 
tennis player, and dancer, she was unable to  continue these 
activities, and spent her free time sleeping. She gradually 
lost weight. In  April, 1937, because of this condition, she 
had an x-ray picture taken of her lungs, but it was negative. 
Her fatigue increased, and in September, 1937, she ex- 
pectorated blood and began to cough. On October 16th or 
17th, a second x-ray was taken which was positive f o r  tuber- 
culosis. She was then placed in the General Hospital where 
she remained until November 10th when she was removed to 
the Kane County Springbrook Sanitarium. All necessary 
hospital, medical, and nursing services were furnished by the 
respondent while claimant was in the General Hospital. 

At the Springbrook Sanitarium, where claimant re- 
mained until August 1, 1938, she received pneumo-thorax 
treatments for tuberculosis. Board, room, and medical serv- 
ices were furnished without charge by Kane County, except- 
ing certain special medications for which claimant, paid 
$45.00. After August lst ,  she was examined and x-rayed 
every three months until she returned to work at  the Elgin 
State Hospital on March 1, 1939. She is now fully recovered 
and working continuously. She can take only limited physical 

- 
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exercise, however, and if she swims, or dances, or climbs 
stairs, she becomes very short of breath. She is troubled 
somewhat with pleurisy, and still consults her physician for 
check-ups and x-rays every six months. - 

Dr. Kenneth G. pulley, superintendent and medical direc- 
tor of Springbrook Sanitarium, a specialist in diseases of the 
chest, including tuberculosis, and consultant ~ at the Elgin 
State Hospital, testified on behalf of the claimant. He stated 
that at the time she was employed at Burr Cottage, it was 
used for the isolation of tuberculosis patients; that condi- 
tions there “so far  as infection is concerned with tuberculosis, 
are such that there is a much vaster likelihood of infection 
being incurred in the wards of these tuberculosis patients 
than almost any other place”; that the likelihood of a break- 
down of an individual in the environment of Burr Cottage as 
it then existed, and the probabilities‘of infection were greater 
by 30 to 100 times than the risk of a breakdown or infection 
under ordinary working conditions throughout the State at 
large ; that the conditions of ventilation present in Burr Cot- 
tage were a definite contributing factor. He also testified 
that the attendants at  Burr Cottage were not supplied with 
masks although it was then customary in the care of tuber- 
culosis patients to supply nurses with such protection. 

Df. Bulley testified that, in all probability, claimant ,s 
disease was contracted as the result of her taking care of 
tuberculosis patients at the Elgin State Hospital; that the 
risk of infection reached its peak in an institution where there 
is insanity among tuberculosis patients. I n  his opinion, 
claimant received a massive and heavy infection of bacilli 
while working in wards with tubercular patients, and in due 
course of time, possibly aggravated by subsequent reinfec- 
tion from other cases, the disease followed its natural 
tendency to progress to a clinically visible and evident form 
of active disease. The fact that the x-ray taken in April, 
1937, showed no tuberculosis did not mean that the infection 
had not then occurred, because even after infection occurs‘ 
there may be a period of two months ‘before any visible lung 
findings can be determined on the x-ray. 

Dr. Bulley stated that it is necessary for claimant to 
take every precaution to prevent a recurrence of the dis- 
ease; that there may be a relapse during succeeding years 
after an arrested infection such as hers. He was unable to 

. 
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state with reasonable medical certainty what her future con- 
dition would be, but thought the likelihood was that she 
would remain well if she took care of herself. He stated, 
however, her chances of breakdown with active tuberculosis 
are several times greater than those of the general public, 
because of her previous infection. 

Claimant contends that the State of Illinois may prop- 
erly be made respondent, in the Court of Claims, in an action 
for damages fo r  injury to health, resulting from a disease 
contracted by a state employee in the course of his employ- 
ment, and proximately caused by the State’s negligence, 
under the terms and provisions of the Workmen’s Occupa- 
tional Diseases Act. The State never ha,ving elected to pay 
compensation pursuant to  Section 4 of the Act, claimant bases 
her claim upon Section 3, which gives an employee a right of 
action f o r  damages against an employer who has not elected 
to  provide and pay compensation, and which provides in part 
as follows: 

Where an employee in this State sustains injury to health or death by 
reason of a disease contracted or  sustained in the course of the employment 
and proximately caused by the negligence of the employer, unless such em- 
ployer shall have elected to provide and pay compensation as provided in 
Section 4 of this Act, a right of action shall accrue to the employee whose 
health has been so injured for any damages sustained thereby; . . . 
pvotvided that violation by any employer of any effective rule or rules made 
by the Industrial Commission pursuant to the Health and Safety Act enacted 
by the Fifty-ninth General Assembly at the third special session, or violation 
by the employer of any statute of this State, intentled for the protection of 
the health of employees, shall be and constitute negligence of the employer 
within the meaning of this section; . . . 

Section 5 of the Act construes the term “employer” t o  
include the State, and the term “employee” to include “every 
person in the service of the State, . . . under appointment 
or contract of hire, express or  implied, oral o r  written. . . . 
The State of Illinois is thus expressly included as employer, 
and persons employed by it, as employees, f o r  the purposes 
of the Act, including the provisions of Section 3. 

The State being within the terms of the Act, it is con- 
tended that this court has jurisdiction of claims made by 
State employees and arising under this negligence section. 
There are two jurisdictional provisions i n  the Act. Section 
15 provides that the Industrial Commission shall have juris- 
diction “ over the operation and administration of the com- 
pensation provisions of this Act.” Causes of action arising 

9 )  
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under Section 3 are left to courts of general jurisdiction, 
being rights of action for damages and not compensation. 
Section 18 provides that all questions arising under the Act, 
if not settled by an agreement between the parties, shall, 
“except as otherwise provided,” be determined by the In- 
dustrial Commission. It may be contended that by this pro- 
vision, jurisdiction of claims against the State under the 
Workmen’s Occupational Diseases Act is in the Industrial 
Commission. If such contention were correct, the decisions 
of the Commission against the State, unlike all other decisions 
of the Commission would be unenforcable, and Sections 19(f) 
and 19(g) of the Act, providing for writs of certiorari from 
the decision of the arbitrator o r  the Industrial Commission, 
would be unconstitutional where the State is respondent 
(Article 4, Section 26, Constitution of 1870). Nothing in the 
Act indicates the Legislature intended it to be constitutional 
in one instance and unconstitutional in another ; or  intended 
the Industrial Commission to act in a merely advisory ca- 
pacity; or intended to include the State within its provisions, 
yet leave claimants without a forum in which to present their 
claims. It appears rather that the Legislature intended Sec- 
tion 18 of the Workmen’s Occupational Diseases Act to be 
restricted to questions of compensation and to be inapplicable 
to claims arising under Section 3. By Section 15 of the Act, 
it is “otherwise provided” that the jurisdiction of the In- 
dustrial Commission does not include causes of action arising 
under Section 3. 

There is no specific provision, however, in the Work- 
men’s Occupational Diseases Act giving this court jurisdic- 
tion, but it is contended that such jurisdiction is had under 

~ 

Section 6, Sub-section 4; of the Court of Claims Act, (Illinois 
Revised Statutes, 1941, Chapter 37, Section 432), which pro- 
vides that this court shall have power : 

, 

To hear and determine all claims and demands, legal and equitable, 
liquidated and unliquidated, ex contractu and ex delicto, which the State as  a 
sovereign commonwealth, should, in  equity and good conscience, discharge 
and pay. 

Standing alone, this section is insufficient to sustain the 
contention, (Grabtree vs. State, 7 C. C. R. 207) ; but consid- 
ered in relation t o  the provisions of the Workmen’s Occupa- 
tional Diseases Act the contention is correct. Section 5 of 
the latter act includes the State and its employees; Section 
3 provides a cause of action for which a claimant would be 

- 
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entitled to redress against the State were it suable in courts 
of general jurisdiction; the Court of Claims Act provides fo r  
the hearing and determination of that canse of action. This 
court, therefore, has jurisdiction to  hear and determine claims 
against the State of Illinois arising under Section-3 of the 
Workmen ,s Occupational Diseases Act. ’ 

The court having jurisdiction, the question then arises 
whether claimant is entitled to an award. Respondent con- 
tends that there is no liability for an occupational disease at 
common law; that the only guide in this case as to what shall 
constitute negligence is provided by Section 3 of the Work- 
m-en’s Occupational Diseases Act; and that claimant has 
failed to show respondent guilty of such statutory negligence. 
Section 3 of the Act provides that violation by an employer 
of any statute of this State, intended for the protection of 
the health of employees, shall constitute negligence of the 
employer within the meaning of that section. It is apparent 
from the record that claimant was frequently required to 
work more than 48 hours per week. Thii3 was a violation of 
“An Act Concerning the Hours of Employment of Females in 
Certain Occupations, ’, (Illinois Revised Statutes, 1941, Chap- 
ter 48, Section 5 )  , which provides : 

No female shall be employed . . . in  any public or private institu- 
tion or offices thereof, incorporated or unincorporated i n  this State, more 
than eight hours during any one day or more than forty-eight hours in  any^ 
one week . . . 

The violation of this statute by the respondent is clearly 
a violation of a statute intended for the protection of the 
health of employees, and constitutes negligence under Sec- 
tion 3 of the Workmen’s Occupational Diseases Act. (Grut- 
xius vs. Arrnozcr d? Co., 312 Ill. App. 366.) 

It is contended, however, that the statute is not applicable 
here because general legislative enactments do not apply to 
the State, its properties or activities unless such an intent 
is clearly expressed ; that the rights of a sovereign are never 
impaired by a general legislative enactment unless such an 
intent is expressly declared. (People vs. Oregon Saviszgs 
Bank, 357 Ill. 545.) There it was contend.ed that the Illinois 
Banking Act of 1919, being a revision of the law relating to  
banks and banking and a restatement of the law on that sub- 
ject, and evincing a legislative intent to substitute its pro- 
visions f o r  an earlier law on the sam‘e subject, showed also a 
legislative intent to  waive the common law prerogative of 
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the State to priority in the payment of its claims, in that the 
Act failed to provide affirmatively for such preference. The 
court held, however, no such legislative intent appeared in 
the Act and that in the absence of a statutory provision 
clearly manifesting such an intent, the sovereign preroga- 
tive must be upheld. Here, however, by Section 5 of the 
Workmen’s Occupational Diseases Act, the Legislature has 
expressly included the State as an employer; by Section 3 
it has expressly provided fo r  a cause of action for an injury 
occasioned by negligence of such an employer; and by the 
same section it has expressly provided that violation by such 
an employer of any statute of this State intended f o r  the 
protection of the -health of employees shall constitute negli- 
gence. The Workmen’s Occupational Diseases Act contains 
the express legislative intent lacking in the Oregon Savings 
Bank case. That the statutes of this State, to  which reference 
is made in Section 3 of the Workmen’s Occupational Diseases 
Act, may be general legislative enactments not otherwise ap- 
plicable, is immaterial because of the express legislative in- 
tent shown by the Workmen’s Occupational Diseases Act. 

Tuberculosis being the disease which caused the injury 
to claimant in this case, consideration-must be given to the 
effect, if any, of Section 6 of the Act. That section provides 
in part as follows: 

In  this Act the term “occupational disease” means a disease arising out 
of and in the course of the employment. Ordinary diseases of life to which 
the general public is exposed outside of employment shall not be compensable, 
except where the said diseases follow as aa incident of an occupational dis- 
ease as  defined in this Section . . . 
Tuberculosis is a disease referred to  in this section as one 
of the ordinary diseases of life, and therefore not com- 
pensable except as an incident of an occupational disease. 
(Stewart Warner  CorporatioN vs. Industrial Commissiom, 376 

. .  Ill. 141; Visoni vs. Imdustrial Commission, 379 Ill. 608.) 
Neither of these cases, however, arose under Section 3 of 
the Act. Both were compensation cases in which the em- 
ployer had made his election to pay compensation rather than 
to respond in damages under the provisions of Section 3. 
The question involved was one of compensation, and not re- 
covery of damages. 

Section 3 of the Act refers only to a disease contracted 
o r  sustained in the course of the employment; it makes no 
reference to an “occupational disease,” or to  a disease “aris- 

I 
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ing out of’’ the employment. Section 6, on the other hand, 
defines an “occupational disease,” and refers to a disease 
“arising out of” the employment, one which does not come 
from a hazard to which workmen would have been equally 
exposed outside of the employment. It clearly provides that 
ordinary diseases of life shall not be cornpensable, but it does 
not provide, even by implication, that no recovery may be 
had for injuries to health caused by ordinary diseases of life 
under the provisions of Section 3. The .meaning of the term 
“compensable” in Section 6 is clear. 

Throughout the Act, the Legislature has distinguished 
between causes of action under Section 3, and claims for com- 
pensation after an election by the employer under Section 4. 
Different remedies are provided, and recovery under Section 
3 is not limited to specific amounts, except that damages in 
case of death shall not exceed $10,000.00, whereas claims for 
compensation are limited to the amounts provided in Sections 
7 and 8. Actions arising under Section 3 of the Act must be 
commenced within 3 years after the last day of the last ex- 
posure, and in case of death, within one year after the death 
and within 5 years after the last day of the last exposure; 
proceedings for compensation under Section 24 can be main- 
tained only if claim f o r  .compensation has been made within 
6 months after the occurrence of the disablement, and recov- 
ery can be had only if application for compensation is filed 
within one year after the date of the disablement, or within 
one gear after the date of the last payment of compensation. 
Various other sections of the Act consieitently distinguished 
between claims for compensation and a,ctions for damages 
under Section 3. All the provisions of the Workmen’s Occu- 
pational Diseases Act should be construed as a whole and 
read together to determine the legislative intent. (People vs. 
R y m ,  371 Ill. 597.) Section 6, and the StewarkWarner and 
Visoni cases construing that Section, are not applicable to . 
causes of action arising under Section 3 of the Act. 

The claimant here has met all of the requirements of that 
Section and the record amply sustains the allegations of her 
complaint. She seeks damages in the total sum of $5,000.00. 
She was confined to her bed for a period of approximately 
nine months. She had previously earned $63.00 per month 
and maintenance of the value of $30.00 per month. For a 
period of 7 months after her discharge from the sanitarium 
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she was unable to work and spent $30.00 per month for her 
own support. Her future health is uncertain, and her present 
physical condition is not that of a normal young woman of 
the same age. She will always be confronted with the danger 
that her tuberculosis, now arrested in its development, may 
be reactivated. The court is of the opinion that claimant is 
entitled to  damages under Section 3 of the Workmen’s Occu- 
pational Diseases Act in the amount of $1,500.00. An award 
is therefore entered accordingly. 

(No. 3629-Claim denied.) 

JOHN J. KICKELS, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion file& May 12, 1942. 

8upp lmen ta l  opinion filed Reptenzber 9, 1942. 

SHAPIRO & LAURIDSEN, for claimant. 

GEORGE .F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

P L E A D I N Q - & w ~ ~ ~ ~ ~ ~  failing to  set fort& cawe of action- will be ais- 
missed. Where complaint fails to set forth any facts showing any liability 
on the part of the State, for the payment of the moneys sought thereunder, 
it is wholly insufficient and must be dismissed. 
I CHARITABLE INsnTuTIoNs-comduct of, governmental function. In the 

conduct of the Manteno State Hospital, same being a Charitable Institution, 
the State exercises a governmental function. 

SAME-negligence of oj4icers or employees of-&?ate not legally or 
equitably liable for. The State is not legally or equitabIy liable for injuries 
sustained by a person, resulting from the malfeasance, misfeasance or negli- 
gence of the officers, agents or servants of one of its Charitable Institutions, 
as  in the conduct of same it  exercises a governmental function. 

ECKERT, J. 
The complaint in this case alleges that prior to  August- 

28, 1939, claimant, John J. Kickels, on many different occa- 
sions visited his father and mother who resided at the Man- 
ten0 State Hospital, a public institution owned and operated 
by the State of Illinois, his father being the head farmer at 
that institution ; that while visiting his parents, claimant 
drank water supplied and furnished for drinking purposes 
by the Manteno State Hospital; that the water was contam- 
inated and impure and contained many disease germs and 
typhoid bacilli; that as a result of drinking this water, claim- 
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ant became ill with typhoid fever on August 28, 1939, was 
unable to work for a long period of time, and incurred doctor, 
hospital, and nursing bills in the amount of $450.00; that as 
a result of the illness, claimant suffered a permanent im- 
pairment of his health. In  addition to Ihe claim for medical 
services and supplies, claimant seeks damages in the amount 
of $5,000.00. The respondent has filed a motion to dismiss. 

The claimant was not an employee of the State, so that 
he does not come within the provisions of the Workmen’s 
Compensation Act. The complaint contains no allegation of 
any contractual relationship between claimant and ‘ the re- 
spondent, contains no allegation of any applicable statutory 
or constitutional provision, and contains no allegation of any 
legal or equitable duty or obligation. It contains no allega- 
tion of any breach of duty, and it is insufficient to  state a 
cause of action in tort. 

Furthermore, the State, in the maintenance of the Man- 
ten0 State Hospital is engaged in a governmental function, 
and when so engaged, it is not liable for the negligence of its 
officers, servants, o r  agents. The doctrine of respondeat 
superior does not apply. Hardware Mwtual Casualty Conz- 
pamy vs. State of IlZifiois, 11 C. C. R. 300. 

Awards can be made by this court only in those cases 
where claimants would be entitled to redress against the State 
either at law or in equity, if the State were suable. Unless 
claimant can bring himself within the provisions of a law 
giving him the right to  an award, he can not invoke the prin- 
ciples of equity and good conscience. Crabtree vs. State, 7 
C. C. R. 207; Garbutt VS. State, 10 C. C.  1%. 37. 
’ Respondent’s motion to  dismiss is therefore sustained, 
and the claimant given thirty days in, which to amend his 
complaint; in the event he declines or fails so to amend, this 

I order dismissing the claim shall become final. 

PER CURIAM: 

The prior order of this court dismissing this claim be- 
came final on June 12, 1942. On July 11, 1942, claimant filed 
herein his motion for leave to amend his original complaint 
by adding the following paragraph after paragraph 1 of said 
original complaint : 

That it  then and there became the duty of the State of Illinois to 
furnish to claimant drinking water free from containination of any kind, and 
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that  respondent, i n  breach of said duty and obligation, failed to furnish such 
drinking water free from contamination of any kind. 

The motion not having been filed in apt  time must be 
denied. Furthermore, the proposed amendment is an allega- 
tion of negligence. AS we have already stated, the State in 
the maintenance of the Manteno State Hospital is engaged in 
a governmental function, and when so engaged, it is not liable 
for the negligence of its officers, servants, or  agents. The 
doctrine of respondeat superior does not apply. Hardware 
Mutual Casualty Compmy vs. State of Illinois, 11 C. C. R. 
300. 

Claimant, however, cites in support of his motion Per- 
maned  Construction Cornpamy vs. Imhstrial Cowrnissio~z, 

' (Lorraine M. Brown, et al.) and Perfizmewt Construction 
Company vs. I+adustrial Conanzissioiz, (Edward A. St. Peter), 
Docket Nos. 26329-30-Agenda 41-March, 1942, recently de- 
cided by the Supreme Court of Illinois. The only question 
involved in those cases was whether or not typhoid fever, 
contracted by certain employees of the Permanent Construc- 
tion Company, doing construction work at the Manteno State 
Hospital, arose out of the employment within the meaning 
of the Workmen7s Compensation Act. There is nothing in 
the record in this case to indicate that the claimant is within 
the provisions of that Act. 

Claimant's motion for leave to amend is therefore denied. 

(No. 3633-Claim denied.) 

HELEN TURNER, ADMINISTRATOR OF THE ESTATE OF ROY TURNER, 
DECEASED, DARRELL C. MCCLEARY AND MARY STACK, CLAIMANTS, vs. 
STATE OF ILLINOIS, Respondent. 

Opznion filed September 22, 1942. 

A. J. B. SHOWALTER, ALBERT TUXHORN AND CHARLES E. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

HIGww~~s i i caa i z tenance  of, governmental functions. The State exer- 
cises a governmental function i n  the construction and maintenance of public 
highways and it  is  not liable for damages caused by either a defect in the 
construction, or failure to maintain same in a safe condition for travel. 

SA&m-negligence of emplc-gees of  State in construction or maintenance 
Of-Rtate not liable for. The State is  not liable for the  negligence of its 

KELLER, (0. L. MCCASKILL, of counsel) for claimants. 

OSTROM, Assistant Attorney General, for respondent. 
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officers, agents or servants, in  the conduct of a governmental function, in the 
absence of a Statute making it  liable, and in this State there is no such 
Statute. 

Sam- same- personal injury sustained as the  result of-award for o n  
grounds of equity and good conscience cannot be made. Regardless of the 
merits of a claim for damages for personal injuries, or for damage to prop- 
erty;sustained as the result of the negligence of a n  officer, agent or servant 
of the State, or the extent of such damage or seriousness of such injuries, or 
the degree of negligence of such officer, agent or servant, or the complete 
absence of contributory negligence, an award cannot be made for such dam- 
age on the grounds of equity and good conscience. C‘rabtree vs. State, 7 Court 
of Claims Reports, page 207 and Garbutt, et al. vs. State, 10 Court of Claims 
Reports, page 37, adhered to and rule laid down therein and in subsequent 
cases reaffirmed. 

STARE DECISIS.  The doctrine of stare decisis sliould be followed by the 
Court of Claims to the same extent and for the same reasons it  is followed by 
Courts of general jurisdiction. 

ECKERT, J. 
About seven-thirty o’clock in the evening of October 5 ,  

1940, on State Route 39 between Mahomet and Champaign, 
Illinois, a collision occurred between a car driven by Roy 
Turner, deceased, and a car driven by Darrell C. McCleary. 
A six-inch depression in the concrete pavement, which had 
existed for more than three weeks prior to the accident, and 
of-which the respondent had notice, caused the Turner car 
to swerve to the right and then to the left across the black 
line in the center of the highway. It crashed into the on- 
coming McCleary car, in which the claimant, Mary Stack, 
was a guest. There was no sign, no barricade, no light to  
warn motorists of this defect in the pavement. 

As a result of the accident, Roy Turner, a young man 
twenty-eight years of age, in excellent health, regularly em- 
ployed and earning $60.00 per week was killed. He was sup- 
porting a wife and a five year old daughter. The wife, Helen 
Turner, as administrator of his estate, seeks an award in 
the amount of $10,000.00. 

Darrell C. McCleary was cut and bruised about the head, 
face, and neck, and suffered a fracture of the right lower 
jaw, which penetrated the ear canal wall, and set up a tem- 
porary infection. At the time of the accident he was earning 
$120.00 per month, but was unable to return to his employ- 
ment for three and one-half months. He has expended 
$235.00 f o r  medical services, $118.70 f o r  hospital services, 
and has sustained a total loss of his automobile. He suf- 
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fered, however, no permanent injury. He seeks an award of 
.$3,000.00. 

Mary Stack, a young woman thirty years of age, in per- 
fect health before the accident, and employed at a salary of 
$8.00 per week, was permanently injured and disfigured. She 
received a serious skull fracture and a permanent, painful 
injury to her eye. Her face is also permanently disfigured. 
She has paid $324.00 for medical services, $225.21 for hos- 
pital services, and $120.00 for nursing services. She is re- 
quired to undergo a further operation at a cost of approx- 
imately $250.00, and faces the possibility of being financially 
dependent upon others for the rest of her life. She seeks an 

Claimants allege that the negligence of the respondent, 
in failing t o  erect proper warning signs, or in failing to re- 
pair the depression, was the proximate cause of the acci- 
dent. There was no contributory negligence on the part of 
any of the claimants, or on the part of the deceased, Roy 
Turner. Respondent moved to dismiss the complaint on the 
ground that the State, in the exercise of a governmental 
func.tion, is not liable for the negligence of its officers, agents, 
or employees; that this court has jurisdiction t o  make an 
award only in those cases where the State would be liable 
at law or in equity in a court of general jurisdiction were it 
suable. The court having indicated its desire to consider the 
motion with the testimony,. the case proceeded to hearing. 
At the close of claimant’s testimony, respondent renewed its 
motion to dismiss, and the case is now before the court on 
that motion. , 

The motion of the respondent rests upon the decision of 
this court in Crabtree vs. State, 7 C. C. R. 207, in which it was 
held that Section (4) of paragraph (6) of the Court of Claims 
Act defines the jurisdiction of the court and does not create 
a new liability against the State nor increase or enlarge any 
existing liability; that the jurisdiction of this court is limited 
to claims in respect of which the claimant would be entitled 
to redress against the State either at law o r  in equity if the 
State were suable; that this court has no authority t o  allow 
any claim unless there is a legal or  equitable obligation on 
the part of the State to pay the same; that unless a claimant 
can bring himself within the provisions of a law giving him 
a right to an award, he can not invoke the principles of equity 

. ward of $10,000.00. 

’ 
’ 



and good conscience to  secure such an award. Claimants 
contend that this decision, which has been uniformly fol- 
lowed since 1933, is contrary to  the intent of the Legislature 
as expressed in the Court of Claims Act, is contrary to  sound 
policy, and is not binding upon, and should not be followed 
by the present members of the court. 

The Constitution of the State of Illinois, adopted in 1870, 
(Article 43 Section 26), provides that the State shall never 
be made defendant in courts of law o r  equity. It makes no 
provision f o r  payment of claims against the State, and the 
Legislature itself considered ’such claims until 1877, when 
a Commission of Claims was established for that purpose, 
succeeded in 1903 by the Court of Claims. Since that time 
it has been frequently contended that the Legislature, in 
creating the court, intended to authorize payment of all 
claims thought to be just and equitable without regard to  
principles of law followed by courts of general jurisdiction ; 
that the State, having no legal liability under the Constitu- 
tion, claims made against it should be determined only by 
generally just and moral principles. 

I n  its earlier decisions, however, the court made awards 
only to claimants having such legal or equitable claims 
against the State as would ha,ve been recognized in courts of 
general jurisdiction were the State in fact suable. The court 
repudiated the contention that it was created to make awards 
regardless of the law otherwise applicable in courts of gen- 
eral jurisdiction. It held that the Legislature, in creating 
the court, intended that claims made against the State 
should be heard and determined as such claims would be 
heard and determined if it were possible for claimants to 
proceed in the general courts; that the Legislature, recog- 
nizing that the State was not, in the strict use of the term, 
liable in any case, nevertheless desired the court to determine 
the State’s accountability as if the Constitutional prohibi- 
tion did not exist. The court early adopted the use of the 
term “liability” in reference to the State with this Legisla- 
tive intent in mind, and denied contentions that it was created 
to  make awards regardless of such legal liability. Schmidt 
vs. State, 1 C. C. R. 76; Heizke vs. State, 2 C.  C. R. 11; Jorgerz- 
son. vs. State, 2 C. C. R. 134; Morrisey vs. Xtate, 2 C. C. E. 
254; Looney vs. State, 3 C. C. R. 18; Gillebt vs. State, 3 C. C. 
R. 95. The court recognized the fact that the Legislature 



itself could make awards without regard to  a legal or equit- 
able cause of action, but held that it did not intend the court 
to  do likewise. Frequently, in the earlier cases, claims were 
denied without prejudice to  claimants to seek an award di- 
rectly from the Legislature. Loomey vs. State, supra ; Gillett 
PS. Stute, supra. ~ 

The decisions remained uniform until 1920, when a claim 
was allowed on the basis of equity and justice without regard 
to  a legal or  equitable cause of action. Good vs. State, 4 C. C .  
R. 90. Thereafter many awards were made on general prin- 
ciples of equity and good conscience; others were denied. It 
is difficult to determine what guided the court in separating 
those cases which came within the principles from those 
which did not. When this inconsistency became apparent to  
the court, it endeavored to define justice and equity. Perry 
vs. State, 6 C.  C .  R. 81. This, however, proved unsatisfac- 
tory, and in 1932, in Limdsey YS. State, 7 C .  C.  R. 103, the 
court denied an award on the grounds of equity and good 
conscience because no gross carelessness or  wmton negli- 
gence was shown on the part of the respondent. Shortly 
thereafter, in Pachesu', et al. ITS. State, 7 C.  C .  R. 123, an 
award was made on the grounds of equity and good con- 
science, gross negligence being shown on the part of the re- 
spondent and no contributory negligence appearing on the 
part of the claimant. From its attempts to limit the broad 
field of equity and good conscience in the Perry case, the 
court reached the _limitations in the Pachesa case. These 
were followed in Miller vs. Stute, 7 C .  C.  R. 129; Cavefinder 
vs. State, 7 C. C. R. 199; S p m g u e  Dairy Cornpamy vs. State, 
7 C. C. R. 227; C o m o l e ,  et al. vs. Stute, 7 C. C. R. 232. 

In  the decision in the Crabtree case, the court returned 
to  its earIier holdings. Since that decision, it has consistently 
held, that regardless of the power of the Legislature, to pay 
claims on its own initiative, this court can exercise only such 
authority and power as has been delegated to  it by the Act 
creating it, and that by the Act, awards are limited to  cases 
in which the claimant mould be entitled to redress against 
the State either at law or  in equity if the State mere suable. 
In  tort cases, it followed the common law and held that the 
doctrine of respondeat superior had no application t o  the 

. State in the exercise of its governmental functions. Kelly 
vs. State, 9 C. C. R. 339. 

, 
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The claimants in this case, recognizing the numerous 
opinions and authorities which support the motion of the 
respondent, and admitting that they reflect a pattern fol- 
lowed by this court f o r  many years, contend that they are 
opinions of outgoing members of this court which were ex- 
pressly a repudiation of the opinions of their predecessors. 
Claimants contend that if precedent was not binding upon 
the prior members of this court, it is not binding upon the 
present members. They contend that, although the decisions 
of the court so f a r  as practicable should be uniform, the 
rights of litigants here are not dependent upon uniformity 
as in courts of law and equity, because lit,igants in this court 
have in fact no rights to assert, but are merely suppliants 
of such dispensation as the Legislature may properly make. 
They conclude that the doctrine of stare decisis has no appli- 
cation to the Court of Claims. 

It is true that the doctrine of stare decisis should not 
be blindly followed. It is highly desirable that courts re- 
main flexible, but it has always been considered of greatest 
importance that there be a consistent body of precedent in 
the law. The law must not remain static, but neither must 
determinations of the law vary from day l,o day or from year 
to year. When, this court followed the loose doctrine of 
equity and good conscience rather than precedent, awards 
to all intents and purposes were based upon the eloquence 
of counsel, upon the influence of claimants, o r  upon the sym- 
pathies of the court. This was highly undesirable from the 
point of view of the State, of claimants, of counsel’, and of 
the court. 

All the age-old arguments as to the value of precedent 
are as applicable to the Court of Claims as to courts of gen- 
eral jurisdiction, and the fact that a claimant against the 
State of Illinois can not, under the Constitution, make the 
State defendant in a court of law or equity, does not lessen 
the need for  precedent. The Legislature, harrassed with 
claims of all sorts in increasing number and complexity, es- 
tablished a tribunal to  hear and determine claims against 
the State, not in a haphazard fashion, but according to estab- 
lished legal and equitable principles. The fact that the orig- 
inal Commission of Claims was composed of a Judge of 
the Supreme Court and two Circuit Judges of the State, is 
indicative of the Legislature’s desire to have such claims 



heard and determined by the same law applicable to them 
in courts of general jurisdiction were it not for the Con- 
stitutional prohibition. The Legislature indicated like intent 
when it abolished the Commission of Claims in 1903 and 
established the Court of Claims. Lack of precedent, lack of 
judicial standards, and lack of legal and equitable principles 
in the consideration and determination of claims made against 
the State were evils which the Legislature endeavored to 
abolish. It is to  the benefit of all concerned that this court 
follow sound precedents in its decisions, which in turn may 
be guides fo r  prospective claimants and their counsel, and 
which may merit the confidence of the Legislature itself. 
The doctrine of stare decisis should be followed by this court 
to the same extent and for  the same reasons it is followed by 
courts of general jurisdiction throughout the English-speak- 
ing world. 

Considerable emphasis is placed by the claimants upon 
the fact that the outgoing members of the court were all 
appointees of the late Governor Horner; that the Crabtree 
case was one of their first decisions; and that bills passed 
by the Legislature, making awards on claims not first pre- 
sented to the Court of Claims were vetoed by the Governor. 
The contention is made, that whether the doctrine of the 
Crabtree case originated with the Governor or with his ap- 
pointees, by executive order it became a fixed doctrine of 
the administration, and as such explains all the subsequent 
decisions. Such an explanation is not borne out by the facts. 

Claimants concede that the question is one of legislative 
intent. It appears, however, that the members of the Legis- 
lature, cognizant of the decisions of the court, have recog- 
nized the limitations of its jurisdiction. In 1935, House Bill 
No. 576 passed both Houses of the Illinois Legislature; it 
provided that the Court of Claims should have the power: 

“To hear and determine all claims and demands, legal and equitable, 
liquidated and unliquidated, ex-contractu and ex-delicto, which the State, as 
a sovereign commonwealth, should discharge and pay. To hear and determine 
alp claims and demands, legal and equitable, liquidated and unliquidated, ~ 

ex-contractu and ex-delicto, in  respect of which the claimant would be-entitled 
to redress against the State, if the State were suable. Where any person has 
suffered damage as a result of the performance by the State of any of i ts 
governmental functions, the doctrine of respondeat superzor shall not apply; 
provided, howewer, that the court shall have the power to allow claims in 
cases now pending, or hereafter brought in  said court to recover damages 
from the State for the death or injury of any person, or for the injury to or 
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destruction of property, caused by the wiIfuI and wanton act or conduct, or 
the negligence of a n  employee of the State while acting in the course of his 
employment, where there is no contributory negligence upon the part of such 
injured claimant.” 

The bill was vetoed by the Governor. because its provisions 
were “directly contradictory and impossible of interpreta- 
tion,” a criticism conceded to be just. 

On March 15, 1937, House Bill No. 405 was introduced 
by the majority leader of the House. This was an Act to 
amend Section (6) of “An Act to  Create the Court of Claims, 
and to  Prescribe its Powers and Duties,” and sougbt to add 
to paragraph (4) of Section (6) of the Act the following: 

“In cases now pending or hereafter brought in said court wherein claims 
against the  State for damages on account of death or permanent injury of 
persons other than employees of the State are made, the court shall have 
power to allow such claims when the death or permanent injury is caused by 
wilfutand wanton negligence of an employee of the State while acting i n  the 
course of his employment, and when the person killed or permanently injured 
i s  guilty of no contributory negligence.” 

This bill was ordered to the Committee on Judiciary, 
and was reported out of the committee with recommendation 
that it do pass. It was passed on April 14th; on June 5th, 
Governor Horner filed his veto message. The Legislature 
was then still in session, but there was no attempt to over- 
ride the veto. Since that time, the Legislature has met at  
its regular sessions and has held several special sessions; 
no efforts have been made to  indicate that the opinion of the 
court in the Crabtree case and those subsequent thereto are 
a “misinterpretation, 7 7  or  a “complete misunderstanding” 
of the doctrine of “equity and good conscience” mandate in 
the Court of Claims Act, or  a “repudiation and misinter- 
pretation of said Act ,’ as claimants allege. 

In Governor Horner’s veto of House Bill No. 405, he< 
stated : 

\ 

“If this bill were to become law, it  would only be the first step i n  extend- 
ing the responsibility of the State for the acts of i ts employees. Next, it 
would be made liable in  case of simple negligence. Later, ,it is  conceivable 
that  the fact that  a State employee was involved in the accident might be 
made prima facie evidence of negligence on his part . . . For the sev- 
eral reasons I have stated, I a m  convinced that  House Bill No. 405 is against 
sound public policy, and I therefore veto and withhold my approval from it.” 

Prior t o  the introduction, passage, and veto of this bill, 
House Bill No. 908, making an appropriation to  the estate 
of Adolph Pelli, was introduced by the Honorable Louie 
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Lewis on April 13, 1935, and ordered to  the Appropriation 
Committee. It was reported out of the committee on June 
6th with recommendation that it do pass. The bill was passed 
by the House, on June 27, 1935, and on June 29th it passed 
the Senate and was sent to the Governor. I t  was vetoed on 
July 10, 1935. I n  his veto message, the Governor said: 

“The court refers to its own recoids and to the decisions of other courts 
to sustain itself in denial of this claim. (Lillian. Pellr, Adnwx. vs. State 01 
lllanois, 8 C. C. R. 524) .  

“It discusses the theory of ‘equity and good conscience’ and says that 
‘the facts in this case would appeal t o  the good conscience of any court, but 
public policy has long established, and the court is committed to the rule 
that the State can not be held to respond in damages arising out of the 
negligent-acts of its employees or for injuries suffered by patients in  its 
various penal and charitable institutions.’ 

“The facts in this case do appeal to our sympathy, but as  the Governor 
of this State, I realize what great danger lies in the establishment of a 
precedent that will open the State Treasury to claims for damages for the 
‘negligent acts of State’s employees or for injuries suffered by inmates of its 
penal and charitable institutions.’ To depart now from the long established 
policy of the State by approving this claim I should be setting a precedent 
the consequences of which might be disastrous to our State.” 

It is to  be noted that the Court of Claims had refused 
to give an award in the Pelli case although it was there 
alleged that a deceased inmate of a State institution had died 
from the effects of an attack by other patients. An autopsy 
had disclosed many fractured ribs and other bones of the 
deceased, and three attendants were discharged f o r  abuse of 
the patient. Two physicians had been reprimanded and 
penalized for lack of diligence. In referring to this opinion, 
the Governor said : - 

“The Court of Claims has heard the evidence in this case, and has denied 
the claim i n  an opinion, the soundness of which can not be questioned. The 
court deals with the claim on legal grounds. I t  calls attention to  the long 
established policy of this State in such matters and adds that the ‘State can 
not be properly asked t o  respond in damages for injuries sustained by any 
inmate of such institutions, whether due to the acts of other inmates or of 
attendants or employees therein.’ ” 

, 

Both House Bill No. 405 and House Bill No. 908 were 
heard in committee, and the Governor’s veto messages were 
available for discussion by members of the Legislature. It 
may reasonably be inferred that the Legislature disagreed 
with neither the arguments of policy made by the Governor, 
nor with the construction which the court placed upon the 
Act creating it. The fact that the Legislature subsequently 
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took no d r m a t i v e  action is certainly some indication that 
the decisions of the court have not.been contrary to  its intent. 

Furthermore, the Legisla$ure,‘from time to time when it 
desired to do so, has extended the jurisdiction of the court 
giving it jurisdiction of claims of State employees under the 
Workmen’s Compensation Act, of claims of officers and en- 
listed men under the Military-Naval Code, giving it jurisdic- 
tion of claims of State employees under the Workmen’s Occu- 
pational Diseases Act, and making provisions for refunds of 
various license fees erroneously paid. If the court’s juris- 
diction were unlimited, such legislation would have been un- 
necessary. The Legislature apparently has not regarded the 
court merely as a court of conscience, but rather as a court 
which it established to determine legal and equitable causes of 
action against the State. If the Legislature has be‘en bur- 
dened, as claimants allege, because the opinions of the court 
have restricted its usefulness to the Legislature and thrown . 
the burden upon the Legislature itself to determine if there 
is “equity and good conscience” in the multitude of cases 
which the court has dismissed, the Legislature has failed to  
complain. Apparently it has not found, as  claimahts contend, 
that the opinions of this court have compelled a resort to 
partisan wire-pulling and political influence as a substitute 
for thorough investigation, in an orderly and impartial 
manner. 

Claimants also contend that it is immaterial whether the 
Legislature acknowledges a liability o r  not, because the Legis- 
lature can not give consent to be sued; that liability is a 
private law concept; that the cases which respondent cites 
are a confused and fallacious mixing of private and public 
law concepts; and that to say the State, in the exercise of a 
governmental function, is not liable, is a mixture of legal 
concepts, because if the State can not be liable at all, it can 
not be liable whatever function it performs. Claimants con- 
tend that a distinction between governmental and private 
functions is made by the courts only as to defendants who 
are suable, but never as to defendants who are non-suable. 

For generations, however, it has been an established rule 
of law that the doctrine of respondeat superior does not apply 
to a sovereign. If there were no Constitutional prohibition, 
and the State could be made defendant in courts of general 
jurisdiction, the doctrine of respondeat superior would not 
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be there applied to the State. Whether this be socially de- 
sirable or not, is a legislative and not a judicial question. 
There is nothing in the Court of Claims Act from which this 
court can even infer that the Legislature intended it to  dis- 
regard this long established principle. No matter what may 
have been the language of the decisions or the terminology 
used, it is clearly evident that both the Legislature and the 
court have recognized that the State is liable t o  no one, but 
that it is highly desirable for the State to  respond in dam- 
ages in those cases in which it would be liable were it not 
for the Constitutional prohibition. Nothing in the Court of 
Claims Act indicates that the Legislature considered .it de- 
sirable for the State to respond to  any greater extent. 
Citizens generally are presumed to know the law; certainly 
the same presumption must be applied to  the members of the 
Legislature, and to  an even greater degree. It must be pre- 
sumed that the Legislature knew that the doctrine of re- 
spondeat superior, in courts of general jurisdiction, was not 
applicable to a sovereign. Courts have consistently held that 
sovereign immunities can be waived only by express legisla- 
tive action. P e o p l e  vs. O r e g o n  S a v i n g s  Bank, 357 Ill. 545. 

Knowing the long history of the protection and immunity 
of a sovereign, if the Legislature intended such immunity 
should be waived when considering claims against the State, 
it had only- to provide that the doctrine of respondeat su- 
perior apply to the State in claims heard and determined in 
the Court of Claims. The Legislature made is possible by 
the Court of Claims Act fo r  claimants against the State to 
obtain an award in those cases in which claimants might ob- 
tain judgment against the State were it -suable in courts of 
general jurisdiction, in the absence of such a statute. The 
Legislature has not, however, by any statute, abrogated the 
sovereign prerogative of the State in the consideration of 
claims by the Court of Claims, nor made applicable to  it the 
doctrine of respondeat superior. 

Claimants also contend that the Act creating the Court 
of Claims itself creates whatever responsibility the State, 
by whatever terminology, has undertaken; that the Act 
creating the Court of Claims likens the State’s honorable 
obligation to the obligation it imposes upon its citizens in 
the courts, and for that reason adopts court terminology; 
that the State does not impose one standard of justice fo r  
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its citizens and a different standard f o r  itself, but imposes a 
respondeat superior obligation on its citizens and assumes 
such obligation fo r  itself, restricting the State only to  claims 
which the State should pay in “equity and good conscience. ” 

The question whether the State should have a less or  
greater liability than individuals, however, is entirely a 
matter of Legislative policy. Whether there should be one 
standard of conduct f o r  the citizen and another fo r  the State 
is a question of public policy and of legislative intent. This 

,court originally held that it could make awards only in those 
cases in which the claimants would be entitled to redress 
either at law or  in equity if the State were suable in courts 
of general jurisdiction. Subsequently, it arbitrarily made 
awards without regard to legal or  equitable causes of action, 
but after wandering in an obscure, bottomless, nether world, 
it returned to  a sound interpretation of the law creating it. 
Despite, the learned and persuasive arguments of counsel, 
the court is still of the opinion that the Legislature, in creat- 
ing the Court of Claims, intended that it should make awards 
only in those cases in which the claimant would be entitled to 
redress against the State either at law or in equity if the 
State were suable. 

The Legislature has so far determined that the greatest 
good to  the greatest number of citizens of this State is best 
served by limiting the jurisdiction of this court t o  claims 
founded upon a legal or equitable cause of action against the 
State, and by retaining in the consideration of such causes 
of action in this court its sovereign immunity from respon- 
sibility for the torts of its officers, agents or employees. The 
motion of the respondent is therefore granted, and the case 
dismissed. 

(No. 3717-Claimant awarded $4,995.38.) 

LETHA BENNETT, ET AL., Claimants, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

REED F. CUTLER, for claimants. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

WORKMEN’S COMPENSATION A C T - w h e m  award mag be made for death of 
Where employee of State sustains accidental injuries, aris- 

OSTROM, Assistant Attorney General, for respondent. 

employee under. 
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ing out of, and in the course of his employment, while engaged in extra 
hazardous employment, resulting in  his death, an award may be made for 
compensation therefor, to those legally entitled thereto, i n  accordance with 
the provisions of the Workmen’s Compensation Act, upon compliance with 
the requirements thereof and proper proof of claim for same. 1 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

The record in this case consists of the complaint, stipu- 
lation of facts and waiver of the right to  file a stakement, 

The complaint states that George McClellan Bennett was 
employed by the respondent as a Refund Investigator in the 
Motor Fuel Tax Division, Departm\ent of Finance, and had 
been so employed since June I, 1941, and on the 30th day 
of December 1941, at  about 4 :00 o’clock P. M., he was injured 
by reason of an accident sustained while working under the 
specific instructions of the director of said department. That 
the location of the accident in which he was injured was 
about a mile and a half south of Fairview on State Route 
No. 97, Fulton County, Illinois, and that he was taken to the 
Graham Hospital in Canton where he died on January 2,1942 
as a result of the injuries sustained. That at the time of the 
accident, which caused his death, the said George McClellan 
Bennett was returning from Media, Illinois, where he had 
made an investigation fo r  the respondent and while enroute 
to  Canton, Illinois, the automobile which he was driving 
skidded and collided with ’another automobile on said high- 
way. 

That the employee’s salary at the date of the injury was 
at  the rate of $175.00 per month, plus necessary traveling 
and living expenses while on duty. 

That he received the following injuries: a skull fracture, 
and crushing injuries to the chest, which according to the 
verdict of the coroner’s jury caused his death. 

That medical, surgical and hospital treatment expenses 
have been incurred because of such injuries for which the 
respondent has not assumed responsibility, viz : Graham Hos- 
pital Association $43.38 ; Coleman Clinic $22.00 ; and Nursing 
Services $35.00. 

That no compensation payments were paid by the re- 
spondent and that the deceased had received no salary or 
wages since the injury. 

. brief and argument by the respective parties hereto. 



That claimants claim compensation as follows : (a) 
$100.48 for  medical care and attendance; (b) $4,895.00 as 
compensation for death of employee. ~ 

That notice of the accident was served upon the Depart- 
ment of Finance of the State of Illinois on December 31, 
1941. That the deceased was fifty-one years of age at the 
time of the injury and left surviving him one child, namely 
Alice Bennett, aged twelve years and Letha Bennett, his 
widow, aged forty-eight years, the claimants herein. 

accordance with the facts as set out in the claimants’ com- 
plaint. 

Upon consideration of all the facts in the record we are 
of the opinion as follows: 

1. That a t  the time of the accident in question on De- 
cember 30, 1941, claimants’ intestate and the respondent were 
both operating under and bound by the provisions of the 
Workmen’s Compensation Act. 

That on said date claimants’ intestate sustained an 
accidental injury which arose out of arid-in the course of 
his employment which resulted in his death. 

That notice of the accident was given to said re- 
spondent and claim for compensation on account thereof was 
made within the time required by the provisions of Section 

That claimants ’ intestate’s annual earnings during 
the year next preceding the injury were $2,100.00, and that 
his average weekly wages were $40.38, making his compen- 
sation rate $20.19. 

5. That claimants’ intestate at the time of his death 
was fifty-one years of age, was married, and had one child 
under the age of sixteen years. 

That claimants ’ intestate incurred hospital, nursing 
and medical services in the sum of $100.38 as follows: Gra- 
ham Hospital -Association $43.38 ; Pauline Maher, Nursing . 
Services $14.00 ; Mary I. Wilcoxon, Nursing Services $21.00 ; 
Coleman Clinic f o r  Medical Services $22.00, and that no part 
of said necessary expenses have been paid by the respondent. 

An award is therefore hereby made in favor of claimant, 
Letha Bennett, as the surviving widow of George McClellan 
Bennett, deceased, and Alice Bennett, daughter of said de- 

- 

The facts in this case have been stipulated and are in . 

2. 

3. 

(24) of said Act. ~. 
4. 

/ 

6. 
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ceased fo r  the sum of $4,895.00 payable at the rate of $20.19 
per week from the second day of January 1942. 

Of said sum, $899.90 has accrued to the 10th day os 
November 1942, and is payable at  the present time in a lump 
sum. The balance of $3,995.10 is payable in 197 weekly pay- 
ments of $20.19 each, and one final payment of $17.67. 

I n  addition to the foregoing a further award is hereby 
made to  claimaltt for the use of the following creditors: 
Graham Hospital Association, $43.38 ; Pauline Maher, 
$14.00 ; Mary I. Wileoxon, $21.00 ; and Coleman Clinic, $22.00 
for services rendered to  said injured employee, payable at 
once in a lump sum to  the respective creditors, making a total 
award in the sum of $4,995.38, payable as above indicated. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided f o r  in such Act. 

. 

(No. 3744-Claimant awarded $91.00.) 

, BEN BLUM, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

WARNER WALL, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

SEEvIcEs-appropriataon existing out of whzch payment could be made- 
lapse o f  before p a y m e n t - w h e n  award. m a y  be made f o r  value of .  Where it  
clearly appears that claimant rendered services to State, i n  a position to 
which he was lawfully employed or appointed, and for which an appropriation 
existed out of which payment could be made therefor, an award may be made 
f o r  compensation for such services, not in excess of that agreed upon for the 
rendering thereof, where such appropriation lapsed before payment was made 
for same, and sufficient unexpended balance therefor remains therein, on 
claim filed within a reasonable time. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
I 

court: 
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This record consists of the complaint,, bill of particulars 
in support thereof, stipulation and report of the Director of 
Agriculture. The claimant was employed by the Department 
of Agriculture, in the Division of Foods and Dairies, as an 
inspector on the 20th day of August 1933, and continued in 
such position until the 14th day of April, 1941, at  a salary 
of Two Thousand Three Hundred Forty Dollars ($2,340.00) 
per annum, plus expenses. Claimant was discharged from 
his employment on the 15th day of April, 1g41. 

Claimant seeks an award in the sum of $91.00 t o  reim- 
burse him fo r  services rendered to the respondent under his 
contract of employment for the first fourteen days of the 
month of April, 1941. 

It is stipulated by and between the parties hereto, that 
the report of Howard Leonard, Director of Agriculture, dated 
September 14th, 1942, shall constitute the record in the case, 
which is as follows: 

September 14, 1942. 
Honorable George F. Barrett, 
Attorney General, 
Supreme Court Building, 
Springfield, Illinois. 
Dear Sir: 

I have looked over the above entitled claim by Ben Blum and the  facts 
set up are correct. 

The reason it i s  necessary for him to present his case to the  Court of 
Claims is that the error was not discovered until the unexpended balance of 
the 61st biennium had been returned to the General Revenue fund. 

Yours very truly, 
HOWARD LEONARD, 

Director. 
HL:AG 
Enclosure. 

This court has repeatedly held that where it clearly ap- 
pears that claimant rendered services to the State at the 
request of its duly authorized officers, which were accepted 
by it, and for which an appropriation existed out of which 
payment could be made therefor, an award may be made f o r  
compensation for  such services, in an amount not in excess 
of that agreed upon, where such appropriation lapsed before 
payment was made for same, on claim filed within a reason- 
able time. 

Riefler vs. State, 11 C. C. R. 381. 
From a consideration of the entire record the court finds 

that claimant Ben Blum was duly employed by the respond- 
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. ent; that the services for which payment is requested, were 
in fact rendered by claimant to  the State of Illinois; that an 
appropriation out of which such expenses rnight.be paid ex- 
-isted, and that a balance remained therein sufficient out of 
which such payment, could have been made. The court fur- 
ther finds that payment for said services has not been made 
and tha.t claimant is entitled to  payment therefor. 

.An award is hereby made in favor of claimant, Ben Blum, 
f o r  the sum of Ninety-one Dolla.rs ($91.00). , 

(No. 3700-Claim denied.) 

THE BOARD OF EDUCATION OF. THE CITY OF CHICAGO, A BODY POLITIC 

AND CORPORATE, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

RICHARD S. FOLSOM, f o r  claimant. 

GEORGE I?. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

SCHOOL DIRECTOKS - autho.rixed to  establish and maintain  classes and ' 

schools for childrem, deaf ,  blind amd having defective rvision-excess cost of 
maintenance over tha t  of  educating nommal children-  State not liable f o r  
where there is n o  compliance w i t h  Section 6 of Act authorizing establishmext. 
The State is  not liable for the excess cost of educating children, deaf, blind 
and having defective vision: over that of educating normal children, under 
Statute authorizing Boards of Education to establish and maintain classes 
and schools for such deaf and blind children and those having defective 
vision, and making such excess cost a charge against State, where Board of 
Education incurring same fails to file report pertaining thereto and claim for 
such excess cost, as required by and' within time fixed in Section 6 of said 
Statute. 

SA~~\rE-sa.n~e-sanz~e-exha~lstion of  appropriation for-Constitution pro- 
hibits award. Where appropriation for payment of excess cost of educating 
children, deaf, blind and having 'defective vision, over that of normal children 
is limited i n  amount and has been completely expended, no award can be 
made to Board of Education for any such excess cost, on claim filed after 
exhaustion of appropriation, where it  failed to comply with the express pro- 
visions of Statute entitling i t  to payment from State for same, award being 
prohibited by Section 18 of Article IV of the Constitution of Illinois. 

. 

- 

ECXERT,  J. 
Pursuant to  an act of the General Assembly entitled, 

"An Act to enable School Directors, Boards of Education 
and Boards of School Inspectors to  establish and maintain 



classes and schools for children, deaf, blind, and having de- 
fective vision, and providing fo r  the payment from the State 
Treasury of the excess cost of maintaining and operating 
such classes and schools over the cost of maintaining and 
operating elementary schools for normal children, and to re- 
peal a certain Act therein named,” (Section 675, Chapter 
122, Illinois Revised Statutes) , claimant established and 
maintained a class f o r  blind pupils and those having defec- 
tive vision in the Francis Parker High School in the City of 
Chicago, from February 3, 1941, to the end. of school term, 
June 27, 1941. Claim is made under this statute for  the ex- 
cess cost of maintaining this special class in the amount of 

The Sixty-first General Assembly of the State of Illinois 
made an appropriation for the payment of such excess costs, 
and the Department of I’ublic Welfare of the State of Illinois 
allocated the sum of- One Thousand Dollars to  the Francis 
Parker High School. Claimant filed its claim with the De- 
partment on January 5, 1942, but payment was refused on 
the ground that time f o r  filing claims expired on September 
30, 1941. The entire appropriation had been expended or 
contracted for prior to June 30, 1941. 

Section 6 of the Act provides that each board of educa- 
tion, school directors and board of school- inspectors, shall 
keep an accurate, detailed and separate account of all moneys 
paid out by it f o r  the maintenance of such classes and- schools 
and for the instruction and care of the pupils attending them, 
and shall report the same to  the Department of Public Wel- 

‘fare f o r  approval, on vouchers prescribed by the depart- 
ment, on or before the third Monday in August in each year, 
together with the excess of cost for each pupil f o r  each 
school year, ending in Julie, over the last ascertaiiied average 
cost thereof, for the instruction of normal children in the 
elementary public schools of its school district f o r  a like 
period of time of attendance. Section 7 of the Act makes 
the aggregate excess cost of the maintenance of classes f o r  
the deaf and blind, “as determined, computed, and reported 
by the said school officials as provided in Section 6 of this 
Act,” a charge against the S t d e  of Illinois, and provides 
that “such excess cost shall be paid annually to  such board 
of education, school directors, o r  board of school inspectors, 
as the case may be, on the warrant of the Auditor of Public 

, $897.50. 

, 
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Accounts out of any money in the treasury appropriated for 
such purposes on presentation of proper vouchers approved 
by the Department of Public Welfare.” Section 9 of the 
Act authorizes the Auditor of Public Accounts to  draw war- 
rants on the State Treasurer on or before the first Monday 
in September of each year for  the respective sums of excess 
cost theretofore reported to him, as provided in Section 7, 
upon order of the Department of Public Welfare. 

’Claimant failed to comply with Section 6 of the Act. In- 
stead of  filing its report on or before the third Monday in 
August, 1941, it filed its report on. January 5, 1942. The 
Department of Public Welfare and the Auditor of Public 
accounts were therefore unable to  comply with Section 9 of 
the Act. Furthermore, the entire appropriation had been 
expended or  contracted for prior to that time. 

Under Section 19 of Article IV of the Constitution, the 
General Assembly is prohibited from authorizing the pay- 
ment of any claim, o r  part thereof, created against the State 
under any agreement or contract made without express 
authority of law, and all such unauthorized agreements o r ,  
contracts are null and’void, with the exception that the Gen- 
eral Assembly may make appropriations f o r  expenditures in- 
curred in repelling invasion o r  suppressing insurrection. 
Every claim or  contract is void if not within the amount of 
appropriations already made, unless there is express author- 
ity of law for the creation of the’debt or  claim or  the making 
of the contract. 

“In Section 19 (of Article 4 of the Constitution) claims under any agree- 
ment or contract made by express authority of law are excepted, and if there 
is some particular and specific thing which an officer, board or agency of the 
State is required to do, the performance of the duty is expressly authorized 
by law. That authority is  express which confers power to do a particular, 
identical thing set forth and declared exactly, plainly and directly, with well 
defined limits, and the only exception under which a contract exceeding the 
amount appropriated for the purpose may be valid is where it  is so expressly 
authorized by law. An express authority is one given in direct terms, 
definitely and explicitly, and not left to  inference or to implication, as  dis- 
tinguished from authority which is general, implied or not directly stated or 
given.” Fergzcs vs. Brady, 277 Ill. 272. 

Although the statute under consideration in this case 
expressly authorizes payment by the State of the excess cost 
of educating deaf and b lhd  pupils, it expressly authorizes 
payment only after a report has been filed with the Depart- 
ment of Public Welfare on or before the third Monday of 
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August, and it authorizes drawing of warrants by the Auditor 
of Public Accounts only before the first Monday of Septem- 
ber, upon order of the Department of Public Welfare. Dis- 
regarding the limitation of the Act which authorizes pay- 
ment only “out of any money in the treasury appropriated 
for  such purposes,” there is no express authority of law for 
the payment of this claim. Instead, it is based upon a viola- 
tion of the provisions of the statute which otherwise migh’t 
authorize its payment. 

The express authority given by the Act under consid- 
eration, is to pay only after claimant has complied with the 
provisions of the Act itself; it is not an express authority 
to pay when claimant has violated those provisions. The 
claim does not fall within the exception under which an obli- 
gation incurred in excess of the amount appropriated for the 
purpose may be valid. 

The claim is therefore denied. 

(No. 3660-Claimant awarded $99.31.) 

BOARD OF EDUCATION OF THE SOUTH FORK COMMUNITY HIGH SCHOOL 
OF KINCAID, CHRISTIAN COUNTY, ILLINOIS, Claimant, vs. STATE OF 
ILLINOIS, Respondent. 

I 

Opznton filed November 10, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

EXPENSES-edzication of crippled child- lapse of  appropriation out of 
which cozild be paid-sziflcient zmexpended balance in appropriation-award 
f o r  ?nay be made. Where ’it clearly appears thatSState is indebted to Board 
of Education, under Statute, for excess cost of providing schooling for crip- 
pled child, and the bill therefor due to  error was not presented before lapse 
of appropriation out of which i t  could be paid, an award may be made for  
the correct amount of such expenses, where claim i s  made within a reason- 
able time and there is sufficient unexpended balance in  appropriation to pay 
same. c 

ECKERT, J. 
Claimant, The Board of Education of the South Fork 

Community High School of Kincaid, Christian County, Illi- 
nois, seeks an award in the sum of $99.31, for a balance al- 
leged to  be due from the State of Illinois for the school year 
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1940-1941, under the provisions of “An Act to  enable school 
directors and boards of education to  establish and maintain 
classes and schools for  crippled children and providing for 
payment from State treasury of the excess cost of maintain- 
ing and operating such classes and schools over the cost of 
maintaining and operating schools f o r  normal children, ” ap- 
proved June 19, 1923, as amended.- 

It is clear from the record that claimant was entitled to  
reimbursement in the amount of $100.00 under the provisions 
of this act fo r  the services of one Evelyn Charles who assisted 
a crippled pupil throughout the school year. Without this 
assistance the crippled pupil would have been unable to  at- 
tend school. Through a clerical error, claim was made only 
for $69. Before the error could be corrected the appropria- 
tion f o r  such reimbursement had lapsed. When the charge 
occurred, there remained a sufficient unexpended balance in 
the appropriation from which payment could have been made. 

Award is therefore entered in favor of the claimant in the 
sum of $99.31. 

I 

’ 

(No. 3610-Claimant awarded $1,211.28.) 

EDWIN T. BREEN, AS TRUSTEE OF THE WORTH REFINING Co., INC., AN 
ILLINOIS CORPORATION, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed November 10, 1942. 

GRANVILLE BEARDSLEY, €or claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

MOTOR FUEL TAX uw-dastributor under-no t a x  assessed against by- 
agent of State in collectang tax  under- overpayment of am)ount due f r o m  
distributor-not payment of  t a x - m a d e  under mis take of  f a d - m a u  Be re- 
covered. The facts in this case are  similar to those in Silver Fleet Motor 
Express, Inc., vs. State, 10 Court of Claims Reports, page 396 and what was 
said by the court therein, applies with equal force,and effect in  the present 
case. I 

ECKERT, J. 
The Worth Refining Co. Inc., operates a refinery at 

n o r t h ,  Illinois, and there converts crude oil into gasoline, 
kerosene, distillate and other fuel products. From August 
1, 1938, to August 31, 1940, the corporation sold 2,021,351 
taxable gallons of gasoline, and collected motor fuel tax on I 



286 

Such sales in the sum of $60,640.53, which was remitted to 
the Department of Finance of the State of Illinois. The cor- 
poration incurred collection costs on such sales in the amount 
of $3,122.90. 

Under Section 6 of an Act entitled, “An Act in relation 
to  a lax upon the privilege of operating motor vehicles upon 
the public highways, based upon the consumption of motor 
fuel therein, and making certain appropriations in connection 
therewith, ” (approved March 25, 1929) i,he corporation had 
a right to deduct from the motor fuel tax paid to the Depart- 
ment the actual cost of making the collection and payment, 
not to  exceed two per cent of the amount collected. This the 
corporation failed to do, and claim is therefore made in the 
amount of $1,212.83, or two per cent of the tax collected in 
the amount of $60,640.53. The Worth Refining Co. Inc. be- 
ing in the process of re-organization in the District Court 
of the United States, at  Chicago, the claim is made on behalf 
of the corporation by Edwin T. Breen, the duly appointed, 
qualified, and acting trustee in the re-organization proceed- 
ing s. 

From the record it appears tliat in computing the amqunt 
claimed to  be due for costs of collection, claimant failed to 
make allowance in several instances for taxable motor fuel 
used by claimant itself, either for taxable or non-taxable pur- 
poses, and which was neither sold nor distributed. After 
making this correction, ’the respondent concedes that th‘ere is 
due claimant for costs of collection during the period in ques- 

, tion the sum of $1,211.28. 
The Motor Fuel Tax is a privilege tax imposed upon the 

privilege of operating motor vehicles upon the public high- 
ways, and is based on the amount of fuel consumed in each 
motor vehicle. It is collected in the first instance by the dis- 
tributor, and by the distributor paid over to the State. The 
money collected by the distributor, and paid to the State, is 
not the proceeds of a tax assessed against the distributor, 
but of a tax ultimately paid by the consumer. Silver Pleet 
Motor Express, Inc.  vs. State of Illinois, 10 C. C. R. 396. The 
collection of the tax is made through the distributor who acts 
as the agent of the State in that behalf. People vs. Kopman, 
358 Ill. 479. 

The payment made by the claimant corporation was pay- 
ment by a distributor as an agent of the respondent, fulfilling 
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certain duties imposed upon the agent.by law. It is essen- 
tially different from cases of voluntary payment of an illegal 
o r  excessive tax. Under the Act, the corporation was en- 
titled to its actual costs in making collection and payment of 
the tax, not to  exceed two per cent of the amount so collected. 

An award is therefore made in favor of the claimant in 
the sum of $1,211.28. 

(No. 3273-Claimant awarded $23.25.) 

13. F. BROWN, Claimant, 21s. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

ROBERT A. BARNES, State’s Attorney, Marshall County, 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

- 

Illinois, fo r  claimant. 

OSTROM, Assistant Attorney General, f o r  respondent. 
SmvIcEs-lapse of appropriation before payment-stLficient unexpended 

balmice in-when award may be made for value of. Where it clearly appears 
that State is liable for services rendered and that  bill therefor, in  correct 

’, amount is submitted within a reasonable time and due to no fault or neg- 
ligence of claimant, same is not approved and vouchered for payment, before 
lapse of appropriation from which payable, a n  award may be made for 
amount due therefor, where there is sufficient unexpended balance in said 
appropriation to pay same, on claim-filed within a reasonable time. 

ECKERT, J. 
W. S. Osborne, as sheriff of Marghall County, Illinois, 

on March 4, 1937, conveyed and delivered to  the Warden of 
the Illinois State Penitentiary, at Joliet, Illinois, two prison- 
ers who had been convicted and sentenced at the October 
term of the Circuit Court of Marshall County. The prisoners 
were conveyed together by automobile by way of Illinois 
State Route No. 17 from Lacon to Dwight, Illinois, and by 
way of Illinois State Route No. 66 from Dwight, Illinois to  
the Illinois State Penitentiary at Joliet, a distance of ninety-- 
three miles. For this service, the sheriff was entitled to  be 
paid twenty-five cents per mile, in going only, or a total sum 
of $23.25. Because the,sheriff did not have the statements 
of the presiding judge and the State’s attorney of the county 
f o r  delivery to the warden, the sheriff’s receipt for the prison- 
ers was withheld. The statements were sent to  the warden 
by the State’s attorney on October 15, 1937. Claim was pre- 

I 
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sented by the sheriff to  the Department of Public Welfare by 
sending original vouchers to  the Department on November 1, 
1937 ; payment was refused because the appropriation from 
which these fees were payable had lapsed on September 30, 
1937. The claimant, R. F. Brown, is successor to  W. S. Os- 
borne, and is the present duly elected, qualified and acting 
sheriff of Marshall County. 

Under the law, claimant was clearly entitled to payment 
f o r  the services rendered, submitted vouchers therefor with- 
in a reasonable time, and has not received payment. The 
non-payment is due to  no fault of the claimant. When the 
charge {vas incurred there remained a sufficient unexpended 
balance in the appropriation from which payment could have 
been made. Claimant is therefore entitled to an award. 
Elgim, Joliet awl Easter Railway C o m p m y  vs. State, 10 C. C. 
R. 243; Litdhfield and Madisoq% Railway Compafiy vs. State, 
11 C. C. R. 455. 

An award is therefore entered in favor of the claimant 
in the sum of $23.25. 

(No. 3618-CIaim denied.) 

. HELEN CONWELL, Claimant, vs. STATE OF ILLINOIS, Respondent. I 
Opinion filed November 10, 1942. 

Rehearing denied January 12, 1949. 

A. B. LAGER, for claimant. 

GEORGE I?. BAR~ETT, Attorney General; ROBERT V. 
I 

OSTROM, Assistant Attorney General, f o r  respondent. 
WORKMEN’S COMPENSATION ACT-death of employee f r o m  injuries w i t h i n  

provisimas o f - w h e n  claimant, daughter 07 deceased employee not shown t o  
be dependent of  under  Section 7 ( c )  of-not entitled to award fo r  compensa- 
t ion  zrnder. To justify a n  award for compensation under Section 7 (c) of 
Workmen’s Compensation Act to a daughter of an employee of State who 
sustained accidental injuries, arising out of and in the cburse of his  employ- 
ment, while engaged in extra hazardous employment, who claims to be a de- 
pendent of such emgloyee under said section, it  must be shown that said 
employee contributed t o  the support of claimant, and that such contributions 
were at  the time of his death relied upon by her for her means of livelihood, 
or that she was at such time, t o  a substantial degree supported by him, and 
where the only evidence in  support of such alleged dependency is  proof of 
contributions of small sums at irregular intervals, whole or partial ,depend- 
ency is not established and no award therefor is justified. 

ECKERT, J. 
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I 

Claimant, Helen Conwell, is a daughter of Marshall Con- 
well, deceased, a former flagman employed by the Division 
of Highways of the State of Illinois. On July 30, 1940, while 
flagging traffic on U. S. Route 50 about one mile east of Car- 
lyle, Illinois, Conwell was struck by an automobile and in- 
stantly killed. At the time of the accident, the employer and 
employee were operating under the provisions of the Work- 
men’s Compensation Act of this State, and notice of the acci- 
dent and claim fo r  compensation were made within the time 
provided by the Act. The accident arose out of and in the 
course of the employment. Claimant alleges that at the time 
of his death, she was partially dependent upon the deceased 
for .support. 

Conwell was first employed by the Division of Highways 
on July 29, 1940, at  the rate of fifty cents per hour f o r  an 
eight-hour day; the death having occurred on July 30, 1940, 
his period of employment by respondent was less than one 
year. Employees of the Division engaged in a similar ca- 
pacity work less than two hundred days a year. At the time 
of his death, decedent was sixty-eight years of age and had 
no children under sixteen years of age and no wife dependent 
upon him for  support. 

Claimant seeks an award under Section 7 ( c )  of the Work- 
men’s Compensation Act, which provides that a child par- 
tially dependent, at  the time of the injury, upon the earnings 
of the employee, shall be paid compensation in such propor- 
tion of a sum equal to  four times the average annual earnings 
of the employee as such dependency bears to  total depend- 
ency, but not less than one thousand dollars and not more 
than three thousand seven hundred and fifty dollars. The 
only question presented is whether or  not dependency existed, 
and if so, to what extent. 

From 1933 to  August, 1936, Conwell worked a t  a shoe 
factory, earning $55.00 every two weeks. From August, 1936, 
until July 29, 1940, he was 8 constable and did odd jobs in 
and about Carlyle, Illinois j his yearly average earnings dur- 
ing this period were from $250.00 t o  $300.00; he purchased 
his own clothing and incidentals, and paid some money for 
board furnished him by another daughter at her home. 

From 1935, to October, 1937, Conwell, his wiie, his son - and wife, and claimant resided in a house on Fairfax Street 
in Carlyle. Claimant’s mother died in April, 1936. During 

‘ 

I 
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October, 1937, claimant and her father moved from the house 
on Fairfax Street to  rooms in the house of one Mrs. Gullick, 
where Conwell was living at the time of his death. These 
consisted of two bedrooms and a kitchen; the rental was 
$10.00 per month, which Conwell paid. It is undisputed that 
while claimant lived with her father on Fairfax Street, and 
prior to the move to  the Gullick home in October, 1937, she 
was wholly dependent upon him for  support. None of her 
brothers or sisters contributed to her support, and none of 
them was dependent upon the father for support. 

I n  November, 1937, claimant, who was then thirty-five 
years of age, went to St. Louis to  care for an aunt, and con- 
tinued in this employment “off and on, through fourteen 

- months, till she died.” Claimant received room and board and 
about $20.00 in cash during this period. She visited her 
father in Carlyle, “once every two weeks, sometimes once a 
month.” Her father gave her money for “clothes and little 
expenses . . . when he had it.” After the death of her 
aunt, claimant spent her time in various employments: from 
March, 1939, to July, 1939, she worked for board and room 
caring fo r  an invalid; from July, 1939, until March, 1941, 
after the death of her father, she kept house for two girls in 
St. Louis, Missouri, for board and room and $4.00 per week; 
since that time, she has continued to  do house workwhenever 
she has been able to  obtain such employment. After the 
death of her father, she abandoned the rooms in Carlyle. 

Dependency is a question of fact. As the term is used 
in the Workmen’s Compensation Act, it has been defined to  
be a present, existing relation between two persons, where the 
one is sustained by the other or  relies on the aid of the other 
fo r  his means of livin. France Stofie Company vs. I+dusti-ial 
Cornrnissiorz, 369 111. 238. Partial dependency may exist even 
though the claimant could have subsisted without the de- 
cedent’s contribution. The decisive test is whether the con- 
tributions were relied upon by the dependent for his means 
of living, as determined by his position in life, and whether 
he was to a substantial degree supported by the decedent at 
the time of the latter’s death. Gerzeral Coiwtructiorz Com- 
parzy vs. Irzdustrial Cornmissiorz, 314 Ill. 58 ; Weil-Kalter Mfg. 
Co. vs. Trzdzcstrial Cornnaissiow, 376 111. 48. 

The court is of the opinion thak at the time of her father’s 
death, claimant was not dependent upon him. She did not 
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look to or rely upon his aid for her support or for reasonable 
necessaries consistent with her position in life for at least a 
year prior to  his death. Rather she received from her father, 
according to  her own testimony, “just small incidentals. ” 
Her claim does not meet the decisive test. It does not appear 
that‘ she relied upon the contributions from her father for her 
means of living, or  that she was to  any substantial degree 
supported by her father at the time of his death. He was 
living in rooms at Carlyle, where she visited him occassionally; 
while there she performed small services f o r  him, such as 
cooking his meals; occasionally he gave her small amounts 
of spending money. The record shows an affectionate family 
relationship, but it does not show any contribution by the 
father to the claimant of moneys which were relied upon as 
means of support. 

- 

The claim is therefore denied. 

(No. 3602-ClGmant awarded $2,123.80 and pension.) 

THOMAS CRYDER, Claimant, ‘us. S!L4TE O F  ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

LOUIS BEASLEY AND JOSEPH A. TROY, JR., for claimant. 

GEORGE F. BARRETT, Attorney General ; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent.. 

permanent disability resulted from injury.  .Where i t  is proven that an em- 
ployee, a t  and just prior to a n  injury, for which compensation is sought, 
was i n  general good health, and that  immediately after such injury, a 
change occurred in his state of health so  that he became and continued to 
be totally and permanently disabled, such proof is  competent to establish that  
such disability resulted from the injury. 

WORKMEN’S COMPENSATION ACT-What proof Competent t o ’  establish that  

SAm+-proof of controverted facts .  Facts may be established by cir- 
cumstantial, as well as direct evidence, and the  greater or less probability, 
leading on the whole to R satisfactory conclusion, is all that  can be rer 
quired to establish congoverted facts. 

SAarE-physician n o t  treating employee-examination b y  for purpose of 
testifying- what evidence not admissible. The opinion of a physician who 
has not treated the injured employee but has eFamined him for the pur- 
pose of testifying as to the cause of his physical condition, is not admissible 
where i t  is  based wholly upon the physician’s observations of outward mani- 
festations within the employee’s control, or where it rests partly upon the 
statement of the case as made by the employee. 

SAME-where award m a y  be made m d e r  for total permanent disability. 
Where an employee of the State sustains accidental injuries, arising out of, 
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and in the course of his employment, while engaged in extra-hazardous em- 
ployment, a n  award may be made for compensation therefor in  accordance 
with the provisions of the Act, upon compliance by employee with the terms 
thereof and proper proof of claim for same. 

FISHER, J. 
This claim was filed April 5 ,  1941. It is for benefits 

under the Workmen’s Compensation Act, claimed by claimant 
f o r  temporary total disability, and for total and permanent 
disability and fo r  medical bills contracted as a result of an 
accident. This claim is based on injuries received by claim- 
ant, alleged to  have arisen out of and in the course of claim- 
ant’s employment. This claim was filed for benefits under 
the Workmen’s Compensation Act as the same is applicable 
to State employees. 

The complaint alleges that claimant was an employee of 
the Division of Highways, employed as a laborer. The com- 
plaint further alleges that on the 13th day of September, 
1940, while engaged in his employment, claimant was riding 
in an automobile owned and maintained by the State, and 
being driven by a fellow employee. That claimant was seated 
in the front seat of said automobile and, while they were 
traveling in a southerly direction on a highway known as 
Kings Highway within the corporate limits of East St. Louis, 
their said automobile was struck by another motor vehicle 
operated by Michael Sinn. That, as a result of said accident, 
claimant was totally and permanently disabled, and has been 
since the date of said accident. 

Claimant alleges that compensation payments were made 
for temporary total disability in the sum of $260.58. That 
payments have been made f o r  medical and hospital bills in 
the sum of $509.80. The report of the Division of Highways 
shows bills were paid in the sum of $590.80. That claimant 
has contracted additional hospital and medical bills as a re- 
sult of the accident: in the sum of $698.95. 

Claimant alleges that respondent had notice of the acci- 
dent on the date thereof. That claimant was 70 years of age 
and had no children under the age of 16 at the date of said 
accident. That no third party o r  corporation has any interest 
in this claim. 

The record in this case consists of the complaint, report 
of the Division of Highways signed by M. K. Lingle, Engineer 

. .  I 
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of Claims, the transcript of evidence, and statement, brief and 
argument on behalf of claimant and respondent. 

As the Division of Highways had knowledge of the acci- 
dent on the date on which it occurred, and the complaint was 
filed on April 5 ,  1941, the provisions of Section 24 of the 

’ Workmen’s Compensation Act have been complied with. This 
court, therefore, has jurisdiction of this claim. It also ap- 
pears frdm the evidence, that claimant was injured during 
the course of and out %of his employment, and the court so 
finds. 

The difficulty presented by this case however, is the ex- 
tent and permanency of claimant’s injuries-what resulted 
from the accident-what resulted from a coronary thrombosis 
-and whether the coronary. thrombosis was a result of the 
accident. Claimant was a man 69 fears of age at the time 
the accident occurred and the evidence shows that for a man 
of his age he was in general good health and was able to  
perform the duties of his employment which consisted of 
taking ,care of the lawn, shrubbery, trees, cutting lawn, water- 
ing and general landscape work, including handling wheel- 
barrows of dirt as occasionally his duties required. He was 
seriously injured and, on September 25, 1940, a few days 
after the accident, Dr. Cannady, physicbn in charge, reported 
as follows : 

. 

“Fracture of left 6th to 10th ribs, inclusive. Internal abdominal in- 
juries. Treatment-absolute rest; immobilization of chest; continuous SUC- 

tion to small bowel.” 

On September 30, 1940, Dr. V. P. Siegel, who also at- 
tended claimant, reported- 

“Fracture of 6th to 10th ribs, inclusive, left side. Pleural effusion. In- 
ternal injuries (contusion and slight hemorrhage). Paralytic ileus. Treat- 
ment-Mueller Abbott tube; strapped ribs; intravenous therapy.” 

Dr. Cannady testified on September 23, 1941, in describ- . 
ing the physical condition of claimant at that time- 

“At this time Mr. Cryder has a stiffness and loss of use of his right 
shoulder, his right wrist, and some impairment of use of his left wrist; has 
stiffness of his back; he has a great deal of difficulty in  getting about; he 
becomes short of breath when he moves around; and I can imagine he is very 
weak.” 

In  answer to a question as to what effect it would have, 
considering his age and the fact that he sustained fractures 
and broken ribs of the number and locality described, the Doc- 
tor replied- 
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“Well, if there are  no complications from it and no displacement, it 
might have no effect. However, in  his case, he developed a pleurisy with i t  - 
a t  the time he was in  the hospital and a chest film later showed that  ad- 
hesions had formed in the region of the left diaphragm, which later developed 
and gave him shortness of breath.” 

The Doctor was also asked the following questions, and 

What do you say, Doctor, as to whether he is able to do any manual 
labor of any kind, such as attending garden, shrubbery, trees, being 
the kind of work that  he  did prior to the date of his injury, prior to 
September 13, 1940? 
It would be impossible for him to do such work. 
Do you know of any kind of work that  Mr. Cryder can do i n  his 
present physical condition? 

gave the answers as noted. 
Q. 

A. 
Q. 

. A. I do not. 

The testimony further shows that claimant was confined 
to the hospital about four weeks after the injury; then was 
confined to  his home, and his condition was gradually show- 
ing improvement until February 21, 1941, when he was again 
taken to the hospital because he had suffered an attack of 
myocardial infarct, which is a loss of function of part of the 
myocardium, o r  heart muscle, due to  its loss of blood supply. 
This usually follows a coronary thrombosis, which is a clos- 
ing off of one of the arteries of the heart muscle. He was 
then confined to  the hospital about five weeks and stayed in 
bed another eight weeks after he returned home, and it was 
some weeks after that before he was able to walk without 
assistance. It also appears that on the date of the hearing, 
September 23, 1941, he was still in a very weakened condition 
and was only able to get about by walking very slowly. Dur- 
ing the time claimant was confined to  the Jiospital immediately 
after the accident, for a period of from seven to fourteen 
days it was necessary to  feed him intravenously as they had 
to insert a Mueller Abbott tube down through his mouth o r  
nose, through his stomach into the intestinal tract. It also 
appears from the evidence that because of the condition of 
claimant’s shoulder, arm, wrist, fingers and back, that he is 
permanently incapacitated from doing any further work, part 
of which condition was caused by his long confinement in bed. 

9 Before the heart attack, claimant complained about the con- 
dition of his shoulder and hand, and still showed weakness. 
From the medical testimony, these conditions would be aggra- 
vated in a man of claimant’s age by his long confinement in 
bed. With reference to claimant’s condition when he went 
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back to  the hospital on February 21, 1941, Dr. Cannady was 
asked- 

Q. 
‘ 

A. 

During that time, Doctor, do you have an opinion as to whether he 
was still suffering from the alleged injuries that  he claims to have 
sustained on September 13, 1940? 
Yes, he was complaining of shortness of breath, abdominal discom- 
fort, increasing, continuing pain of his right wrist and increasing 
disability of his right shoulder. 
Has there ever been a time when those conditions cleared up  or 
disappeared, Doctor, that  you know of, since his injuries? 
No, there never has been. 

Q. 

A. 

With reference to the coronary thrombosis, Dr. Cannady 
- was asked- 

Q. Now, Doctor, can you associate, or do you associate, the condition 
that he had in February, called coronary thrombosis, with the acci- 
dent that  he sustained and the injuries consequent from that  acci- 
dent that he sustained September 13, 1940? 
I think it is impossible to state that the coronary thrombosis was 
or was not the-or, rather, let’s put it this way-I think it is  im- 
possible to state that the accident was or was not the direct cause 
of the coronary thrombosis. There is no way of proving either, 
whether it  was or was not-impossible to prove either Way. 

Q. Taking into consideration the fact that  Mr. Cryder’s previous con- 
dition of health, his ability to work, and the fact that he sustained 
these injuries-taking into consideration all of those facts and then 
the fact that  some time afterwards he suffered coronary occlusion, 
would you say that-you might associate the coronary occlusion with 
the injuries and the after effects following the injuries, would that 
be possible, Doctor? 

A. I think the only way that question can be answered is to state at 
the time he had the attack of coronary thrombosis he had not, how- 
ever recovered from the effects of his injuries and anything which 
might weaken him and cause a poor general condition could in- 
crease a tendency towards such an occurrence. 

Q. And taking all these elements into consideration your answer would 
be that that might have a tendency to bring about the coronary 
occlusion; in saying that-that is conclusive-but it might have a 
tendency to do that? 
It might have, but you can’t prove it either way. 

A. 

A. 

There was also the testimony of Dr. Drew Luten, which 
is based on the history and observation of the patient and, 
as Dr. Luten was not the treating physician and merely made 
an examination f o r  the purpose of testifying and filing a re- 
port, it, under the circumstances cannot be taken into con- 
sideration, considering the rule laid d o m  in the case of 
Natiortal Malleable & Steel Castimgs Co. vs. INdustrial Corn., 
377 Ill. 169, wherein the Supreme Court said, on page 176- 
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“It is competent to  have experts read the x-rays films. However, in 
this connection it  should be noted that in  so far as the introduction of such 
matters is related to the rules of evidence, the opinion of a medical expert 
who has not treated the employee but has examined him for the purpqse of 
testifying as to the cause of his physical condition, is not admissable where 
it  is based wholly upon the physician’s observations of outward manifesta- 
tions within the employee’s control, or where it  rests partly upon the state- 
ment of the case made by the employee. Sanitary District vs. Ind.  Corn., 343 
Ill. 236; Lehagh Stone Company vs. Ind.  Cona., 315 Ill. 431; W e l l s  Bros. Co. 
vs. Ind.  Corn., 306 Ill. 191.” 

Respondent advaiices the argument that- 
“Liability under the Workmen’s Compensation Act cannot rest upon 

imagination, speculation or conjecture or upon a choice between two views 
equally compatible with the evidence but such liability must arise out of the 
facts established by a preponderance of the evidence,” 

and cities as authority- 
Inland Rubber Co. vs. Ind.  Corn., 309 Ill. 43; 
Selx-Schwab & Co. vs. In& Corn., 362 Ill. 120; 
Berry vs. Ind.  Corn., 335 Ill. 374; 
Standard Oi l  Co. vs. Ind  Corn., 339 Ill. 252. 

This eo-urt has also followed this law in numerous cases here- 
tofore decided by it. 

Whereas the above is true, it is also true that the Su- 
preme Court has held in many cases, as has this court, that 
awards must be based in accordance with the manifest weight 
of the evidence. Accordingly, the whole record must be con- 
sidered before it can be determined what is a reasonable and 
fair decision, taking all the evidence into consideration. The 
record shows that prior to claimant’s injury he enjoyed good 
health and, as stated in Weil-Kalter M f g .  Co. vs. Iszd Corn., 
376 Ill. 48, the Supreme Court-said, on page 55- 

“Proof of a decedent’s perfect health prior to an injury, and of a change 
occurring immediately afterwards and continuing until death, is competent 
to  establish that  the subsequent condition resulted from the injury.” 

Illacon County Goal Co. vs. Ind.  Conz., 374 Ill. 219; 
Plano Foundry Co. vs. 2nd. Corn., 356 Ill. 186; 
Consolzdated Coal Co. vs. Ind.  Coni., 320 111. 171. 

The Supreme Court also said, in Heyma% Distributing 
Go. vs. Ind Corn., 376 Ill. 90, where the court in discussing the 
rule relative to proof of controverted facts, uses the following 
language on page 92- 

“The facts may be established by circumstantial BS well as direct evi- 
dence, and the greater or less probability, leading on the whole to a sat- 
isfactory conclusion, is all that can reasonably be required to establish con- 
troverted facts.” 
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It is, of course, impossible fo r  this court to say that the 
coronary thrombosis was, or  was not, a result of the acci- 
dent, as the doctors who testified would not commit them- 
selves in this regard. I t  is apparent that the history of cases 
of coronary thrombosis is such that it is difficult to  make a 
positive statement as to  the cause, and in this regard Dr. 
Cannady tried to  be very fair in his conclusions. Claimant 
was, however, very seriously injured, and while still in a 
weakened condition he suffered this complication of an attack 
of coronary thrombosis. At the time this attack occurred, on 
February 21,1941, he was complaining about his shoulder and 
fingers, he had only partial action in his wrist, his back 
bothered him, and he was complaining about tenderness in 
the abdominal region and, with the additional complication 
and confinement f o r  a long period of time in bed, his general 
condition was such as to  make him permanently disabled. 
This court is of the opinion, in view of all the evidence and 
the reasonable inferences arising therefrom, and so finds, that 
claimant is permanently disabled as a result of the -accident. 

There is an unpaid medical bill of One Hundred Thirty- 
three Dollars ($133.00) due Dr. Cannady f o r  services ren- 
dered to  claimant which should be paid by respondent. 

The record also discloses that claimant obtained a judg- 
ment f o r  Three Thousand Dollars ($3,000.00) against the 
driver of the other automobile involved in the collision, which 
judgment was paid in full, which must be’ taken into consid- 
eration when making this award, the respondent already hav- 
ing been reimbursed in the sum of Eight Hundred Fifty-one 
and 38/100 Dollars ($851.38) covering the item of Two Hun- 
dred Sixty and 58/100 Dollars ($260.58) paid to claimant for 
total temporary disability and the sum of Five Hundred 
Ninety and 80/lOO Dollars ‘($590.80) fo r  moneys expended by 
respondent for doctor, hospital, nurse and treatment ex- 
penses. 

According to  the record, the amount of wages received 
by claimant fo r  the year next preceding the accident was One 
Thousand Ninety-eight and 50/lOO Dollars ($1,098.50), or  an 
average weekly wage of Twenty-one and 12J100 Dollars 
($21.12). He had a wife, but no children under 16 years of 
age. He was paid compensation f o r  temporary total dis- 
a.bility f o r  the period September 14, 1940 to February 20, 
1941 in the total amount of Two Hundred Sixty and 58/100 
Dollars ($260.58). 
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As claimant suffered complete disability, he is entitled 
to compensation as provided in Subsection ( f )  of Section (8), 
limited by paragraph (a)  of Section ( 7 ) .  This amount would 
be Four Thousand Dollars ($4,000.00), increased 10% by Sub- 
section (L) of Section (8), or Four Hundred Dollars 
($400.00) , making the total Four Thousand Four Hundred 
Dollars ($4,400.00). From this would be deducted the corn- 
pensation paid of $260.58, which would reduce the amount 
to  $4,139.42. The record shows that claimant collected a judg- 
ment of $3,000.00 from a third person whose negligence 
caused the accident. From this amount claimant reimbursed 
respondent with the sum of $590.80 for medical and hospital 
bills paid by the State and the sum of $260.58 claimant re- 
ceived fo r  temporary total disability, or  a total of $851.38, 
leaving the balance retained by claimant, the sum of 
$2,148.62. Under Section (29) of the Act, this axhount must 
be deducted from the amount of compensation due him of 
$4,139.42. This would reduce the compensation due claimant 
to $1,990.80. The weekly compensation rate would be $10.56, 
increased by lo%,  o r  $11.61. The sum of $2,148.62, being the 
sum retained by claimant from the judgment, must be consid- 
ered as compensation already paid claim,ant. He has, there- 
fore, been paid from September 14, 1940, the day after his 
injury, for a period of 185 weeks, or until April 1, 1944 plus 

. 77 cents. 
Claimant is entitled to recover as follows : 

( a )  For  complete disability, the sum of $1,990.80 payable $10.84 on 
April 8, 1944; $11.61 on April 15, 1944 and $11.61 weekly there 
after until said sum of $1,990.80 has been paid; 
A pension during life annually in  the sum of $352.00 payable i n  
monthly installments, the first payment t o  commence one month 
after the presgnt sum of $1,990.80 has been fully paid. 

’ Award is, therefore, entered in ‘favor of Dr. Edward W. 
Cannady in the sum of $133.00, payable forthwith; and an 
award is also entered in favor of claimant in the sum of 
$1,990.80 payable $10.84 on April 8, 1944, $11.61 on April 15, 
1944 and $11.61 weekly thereafter until paid; and thereafter 
a pension during life annually in the sum of $352.00 payable 
in monthly installments, the first payment to  commence one 
month after the aforesaid sum of $1,990.80 has been fully 
paid. 

This award being subject to the provisions of an Act 
entitled “An. Act Making an Appropriation to Pay Compen- 

(b)  

. 
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sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

ECKERT, J., dissenting : 

The record in this case fails to prove that the coronary 
thrombosis was a result of the accident, and that the original 
injury totally and permanently disabled the claimant. The 
record fails to prove whether claimant was still temporarily 
totally disabled when the coronary thrombosis occurred, or 
whether claimant’s condition had reached a partial permanent 
stage. The Supreme Court of Illinois, and this court, have 
repeatedly held that the burden of proof is upon the claimant 
and that the employer’s liability can not rest upon imagina- 
tion, speculation, or  conjecture, o r  upon a choice between two 
views equally compatible with the evidence. 

Claimant here has failed to sustain his burden of proof. 
Evidence of claimant’s prior good health, under the decisions 
of the Supreme Court, is competent and persuasive, but it 
remains one element of proof. The record in this case is not 
sufficient to sustain an award. 

(No. 2893-Claimant awarded $93.50.) 

WALTER DONOVAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

FRANK R. EAGLETON, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION Am-when award for compensation justifiable 
under. Where employee sustains accidental injuries, arising out of, and i n  
the course of his employment, while engaged in extra-hazardous employ- 
ment, an award for compensation therefor, may be made upon compliance 
with the terms of the Act, in  the amount as provided therein for  such in- 
juries. - 

ECKERT, J. 
On January 18, 1936, the claimant, Walter Donovan, was 

employed as a guard on the joint payroll of the Secretary of 
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State and the State Treasurer. While morking on the night’ 
shift, he slipped on the steps of the Capitol Building, fell, and 
broke his right arm at the wrist. X-rays were taken at St. 
John’s Hospital in Springfield, and the arm was set by Dr. 
John J. Donovan. Claimant paid the hospital $8.50, and owes 
Dr. Donovan $85.00 for his services. 

At the time of the injury, claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion\Act of this State; the accident arose out of and in the 
course of the employment; notice of the accident was given, 
and claim was made within the time provided in the Act. 

Award is therefore made in favor of the claimant in the 
total sum of $93.50, payable as follows: 

1. The sum of $85.00 for the use of Dr. Jahn J. Donovan. 
2. The sum of $8.50 to claimant. 
This award being subject to  the provisions of an Act 

entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

(No. 3 7 3 3 4 l a i m a n t  awarded $314.08.) 

CLIFFORD FRANE, Claimant, as. STATE OF ILLINOIS, Respondent. 
Opin ion  filed November 10, 1942. 

’ 

JOHN C. FRIEDLAND, for claimant. 

GEORGE E’. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION -wr--when azoard fw compensation m a y  be 
icnder for partial loss of use  of fingers. Where employee of State’ sustains 
accidental injuries, arising out of and in the course of his employment, while 
engaged in a n  extra-hazardous enterprise as  defined in the Workmen’s Com- 
pensation Act, resulting in  partial loss of use of fingers, a n  award -may be 
made f o r  compensation therefor in  accordance with the provisions of said 
Act, upon compliance by said employee with the requirements thereof and 
proper’proof of claim for same. 

FISHER, J. 
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This claim was filed July 22, 1942. It is f o r  benefits 
under the Workmen’s Compensation Act claimed by claim- 
ant f o r  the loss of the first phalange of the third finger and 
the loss of the first phalange on the fourth or  little finger of 
the left hand. The claim is based on injuries alleged to have 
arisen out of and in the course of claimant’s employment as 
a mechanic’s helper for the Division of Highways, Depart- 
ment of Public Works and Buildings. 

The complaint alleges that claimant, while engaged in 
removing a snow plow frame from under a truck, was injured 
when the frame accidently dropped from the truck f r w e ,  
amputating the first phalange of the third and fourth fingers 
of his left hand. 

It is further alleged that claimant was given first aid 
treatment at St. Joseph’s Hospital, Joliet, Illinois, and was 
returned to the Sherman Hospital, Elgin, Illinois, for addi- 
tional hospitahzation. 

- It is further alleged that claimant was employed f o r  
forty-one (41) consecutive weeks by the State of Illinois prior 
to the date of the injury, and that during said time‘he re- 
ceived the total of One Thousand One Hundred Ten and 
48J100 Dollars ($1,110.48) as wage‘s from the State of Illinois. 
That the claimant has been paid compensation fo r  one and 
three-sevenths weeks, amounting to  Twenty-one and 17J100 
Dollars ($21.17). 

Complaint further alleges that claimant is entitled to  
compensation in the sum of Three Hundred Thirty-five and 
l2/100 Dollars ($335.12). 

The record of the case consists of the complaint, report 
of the Division of Highways of the State of Illinois, and brief 
and argument filed on behalf of respondent. 

The accident f o r  which this claim is filed occurred on 
March 19, 1942. Notice of the same was given to  responaent 
on the date it occurred and claim was filed on July 22, 1942. 
The provisions of Section 24 of the Workmen’s Compensa- 
tion Act having been complied with, this court has jurisdic- 
tion thereof. 

It appears from the report of the Division of Highways 
that the claimant was engaged in routine duty when the frame 
which he was removing from the bottom of the truck fell, 
crushing the fingers on his left hand, and that the injury 
arose during his normal working hours and while hei was on 

. 
1 
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duty. From the record, it thus appears that claimant’s acci- 
dent arose out of and in the course of his employment. It 
also appears from the record and, in accordance with the re- 
port of Dr. Partridge of the Sherman Hospital, that claim- 
ant suffered permanent disability, namely, loss of terminal 
phalanx of fourth finger of left hand a-nd two-thirds (2/3) 
of terminal phalanx of little finger. The record also shows 
that the medical and hospital bills, incurred because of the 
injury to claimant, have been paid f o r  by respondent, and that 
claimant has also received payment for his temporary total 
disability. 

This court is of the opinion that claimant has suffered 
fifty (50) per cent loss of the use of his third finger, also fifty 
(50) per cent loss of the use of his fourth finger. I n  accord- 
ance with the record, his average weekly wage would be com- 
puted a t  Twenty-five and 38/100 Dollars ($25.38). Under 
Section 8, Subsection E, paragraphs 4, 5 and 17, claimant 
would be entitled to fifty (50) per cent of $25.38, or $12.69 
weekly for 1Zyz weeks for partial permanent injury to his 
third finger, or a total of $158.63, and would be entitled to 
$12.69 for 10 weeks or $126.90 for partial permanent injury 
to his fourth finger, making a total of $285.53, which said 
amount is increased ten (10) per cent by Subsection L of 
Section 8, making total award to which he is entitled $314.08. 

Award is, therefore, entered in favor of claimant for 
the said sum of Three Hundred Fourteen and 08/100 Dol- 
lars ($314.08), all of which is accrued and is payable forth- 
with. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
beifig by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

- 

(No. 3640-Claim denied.) 

ROBERT H. GAULT, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1842. 

Claimant, pro se. 
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GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

EmxoYms-hired for  definzte period-not employee of  State after term- 
inatzon of. Where one is employed by the State for a definite, fixed period, 
his status as  such employee terminates on the expiration of same. 

SALARY-servzces rendered after terrninataon of employment-no award 
can he made for. There is no legal basis fo r  a n  award for salary to  one em- 
ployed by the State for a definite fixed period, for services alleged to have 
been rendered after the termination thereof, as thereafter he is not a lawful 
appointee or  employee of the State. 

ECKERT, J. 
On August 31, 1940, claimant, Robert H. Gault, was ap- 

pointed Administrative Assistant to  A. L. Bowen then Direc- 
tor of the Department of Publici Welfare, for the purpose of 
“selling the State to the people.” The appointment was for 
the period of September 1st to  December 31st, 1940 at a 
salary of $250.00 per month with clerical and traveling ex- 
penses not to  exceed $125.00 per month. At the expiration 
of this period, claimant continued to  work without further 
express authorization until February 26th, 1941, when the 
Director of the Department of Public Welfare refused to ap- 
prove his expense accounts and refused to continue the 
project upon which he was working. 

Subsequent to February 26, 1941, claimant continued to 
work until June 30th, 1941, apparently on the theory that his 
project was unfinished and was of such importance as to 
necessitate its continuance. This portion of the claim how- 
ever, has now been abandoned, so that claimant seeks an 
award only for salary and expenses from January 1, 1941 to  
February 26, 1941. 

The record contains copy of a letter from A. L. Bowen 
to W. F. Meyer, Chief Clerk in the Department of Public Wel- 
fare, of date’April l, 1942, in regard to  claimant’s employ- 
ment. It states in part as follows: 

“Governor Horner and I arranged for  his employment for the last six 
months of 1940. I made i t  plain to him that, since he was being paid from 
our contingent fund, I could not, nor could the Governor, commit our suc- 
cessors to this arrangement beyond December 31, 1940. I believe that he 
was paid for this period. It seems now that he worked and incurred ex- 
penses during January and February, 1941.” 

Claimant’s testimony was to like effect. He also testified 
that upon change of administration, in January, 1941, he 
sought reappointment, but without success. 
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Claimant’s employment was f o r  a definite period. This, 
he clearly understood. Under the terms of his contract, such 
employment ended on December 31st, 1940. Thereafter he 
was not lawfully appointed or  employed by the State. There is 
therefore no basis for an award. Klirnmak, et al. vs. State, 
11 C. C. R. 110; Moore vs. State, 11 C. C. R. 491. 

Claim is therefore denied. 

(No. 3724-Claimant awarded $:!61.38.) 

ETHEL HATCHER, Claimant, GS. STATE OF ILLIKOIS, Respondent. 
Opinion filed November 10, 1942. 

WERNER H. SOMERS and FRANK R. EAGLETON, for 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
‘ claimant. 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT-when award ntqJ be nzade under fo r  loss 

of finger. An employee of the State who sustains accidental injuries, arising 
out of and in the course of her employment, while within the provisions of 
the Workmen’s Compensation Act, resulting in  the loss of a finger, is entitled 
t o  compensation therefor i n  accordance with the provisions thereof, upon 
compliance with the requirements of said Act and proper proof of claim 
for  same. 

. CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

The record in this case consists of the complaint, stipu- 
lation, report of the Managing Officer of the Elgin State Hos- 
pital and statement brief and argument on behalf of re- 
spondent. 

The facts in the case as found by the record show that 
on the 15th day of June, 1941, the claimant wai an employee 
of the Elgin State Hospital as a cook, m d  had been so em- 
ployed for sometime past. That on said day while preparing 
food in the kitchen of said hospital she injured the little finger 
on her right hand with a meat chopper, which she was 
operating. That said finger was amputated at the Pelton 
Clinic, 102 North Spring Street, Elgin, Illinois, thereby in- 
curring a medical .expense in the sum of $40.50. 

The report-of the Managing Officei- of the Elgin State 
Hospital, filed in this case, and made a part thereof shows 
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that the claimant was paid temporary compensation for thirty 
days following the date of her injury. 

From this record the court finds as follows: That a t  the 
time of the accident on June 15, 1941, the claimant and the 
respondent were operating under the Workmen’s Compensa- 
tion Act, and that the claimant is entitled to  the benefits 
arising therein. That the respondent had actual notice of the 
accident as required by Section (24) of said Act. That the 
claimant’s injury arose out of, and in the course of her em- 
ployment, and that the little finger of the right hand was 
amputated as averred in said complaint. That claimant’s 
annual sda ry  was $1,044.00, her weekly salary was $20.08, 
and her compensation rate was $10.04. 

An award is therefore entered in favor of claimant, Ethel 
Hatcher, in the sum of $200.80, that being f o r  20 weeks at 
$10.04 per week for the total loss of the little finger of the 
right hand. This award must be increased by virtue of Sub- 
section L of Section (S), amount to $20.08 making a total 
award in the sum of $220.88, fo r  the loss of the little finger of 
the right hand. 

The court further finds that claimant has expended the 
sum of $40.50 for necessary medical and surgical attention f o r  
which she should be reimbursed. . 

An award is therefore entered in favor of claimant in the 
sum of $261.38. 

This award being subject to the provisions of an Act en- 
titled, “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Revenue Fund 
in the manner provided for in such Act. 

(No. 2872-Claimant awarded $332.50.) 

E. HUWALD, Claimant, cs. STATE OF ILLINOIS, Respondent. . 

PAUL D. PERONA, fo r  claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

Opin ion  filed November 10, 1942. 

OSTROM, Assistant Attorney General, f o r  respondent. 
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CIVIL smvrce-discharge of employee under-effective from t ime  of order 
of, and service 07 notice of dzschargc on  employf’e. m e r e  an employee, 
under Civil Service is discharged, and order of discharge is not set aside by 
said Commission, on complaint filed by employee and heard by it, such dis- 
charge is effective from the date made and notice thereof served upon 
employee and not from the date of the final hearing on said complaint. - 

CIVIL SERVICE E m w n E E - e n t i t l e d  t o  salary after discharge-where serv- 
ices tendered and discharge not in conformzty with law. Where civil service 
employee was illegally discharged, and thereafter tendered his services, but 
was prevented from performing his duties by State, he is entitled t o  salary, 
from date of such illegal discharge until lawfully discharged, when not 
otherwise employed during such time, and where it is not shown that another 
was paid for performing work of claimant, as a de facto officer. 

FISHER, J. 
I n  the complaint which was filed on M arch 30,1936, claim- 

ant alleges that he was a duly qualified civil service employee 
of respondent ; that he was laid off , o r  discharged, on March 
9, 1934; that he did not receive a discharge or lay-off notice 
in accordance with the statute of the State of Illinois as in 
such case made and provided; that after complaint was filed 
with the Illinois Civil Service Commission, he was sustained. 
That, thereafter on May 16, 1934, he received a formal dis- 
charge and lay-off notice signed by A. L. Bowen, Director of 
Public Welfare, a copy of which was filed with the State Civil 
Service Commission on May 18, 1934. That he, thereafter, 
filed objections with respect to his discharge with the Illinois 
Civil Service Commission, which Commission heard the evi- 
dence, and claimant received an order on August 4, 1934, 
which found that “no sufficient evidence was submitted to the 
Commission to indicate in any way the action of the Depart- 
ment of Public Welfare in laying off petitioner from the posi- 
tion of senior department clerk was taken f o r  political, racial 
or  religious causes. 

The record consists of the complaint, amended complaint, 
transcript of the evidence, brief and argument filed on. behalf 
of claimant and respondent, and respondent’s motion to  dis- 
miss. 

Claimant seeks an award of Seven Hundred Thirty-five 
Dollars ($735.00) f o r  salary at the rate of Thirty-five Dollars 
($35.00) per week for the period March 9, 1934, to and in- 
cluding August 4, 1934. 

F o r  the purpose of this opinion, this court will divide the 
claim into two parts, namely, fromaMarch 9, 1934, to  and in- 
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eluding May 16,1934, and from May 18,1934, to and including 
August 4, 1934. 

With respect to  the latter period, it is the opinion of this 
court that unless a discharge of an employee is set aside by 
the Civil Service Commission it “stands,” not from the date 
of the final heaxing but from the date it is made and served 
upon the employee. I n  such event, the final outcome is,exactly 
the same as though no complaint had been filed with the Com- 
mission. The discharge was effective when made. Any other 
conclusion would lead to absurd results. I n  the instant case 
the claim is for  salary fo r  twenty-one (21) weeks, the time 
from the discharge to  the time of the final action by the Com- 
mission. Instead of twenty-one (21) weeks, the time the final 
order of the Commission was entered might have been de- 
layed for many months instead of weeks. To  grant a dis- 
charged employee, during such period, a salary, would be 
against public policy and would encourage every discharged 
employee, no matter for what cause he might have been dis- 
charged, to file a complaint that his discharge was f o r  a 
political, racial o r  religious cause, and then cause delay and 
postpone final action by the Commission as long as possible, 
knowing that the longer the matter could be delayed, the more 
money he would receive for which no service was rendered. 
Pending the hearing before the Commission the claimant was 
not on any payroll and was not performing any service for 
the State. To pay him a salary during such time would not 
only be against public policy but would be in direct conflict 
with Sections 20 and 30 of the Civil Service Law. 

With respect to  the period from March 9, 1934, to  May 
16, 1934, inclusive-inasmuch as he-had tendered his services 
to the State, and was not discharged in conformity with the 
law, and the Illinois Civil Service Commission so held, there is 
merit to  claimant’s demand for salary during this period. 
The evidence shows that he tendered his services but was pre- 
vented from discharging. his duties by respondent; that he 
was a duly qualified civil service employee of the State of 
Illinois; that he was illegally discharged; that he was not 
otherwise employed during the period for which he seeks pay- 
ment, and that he was diligent in the protection of his own 
rights. The evidence, however, does not make entirely clear 
whether his salary was, or was not, paid to a de facto officer. 
At the hearing of’this case the claimant was asked- . 
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Q. Do you know if any one else was occupying the position of Senior 
Department Clerk at the State Penitentiary a t  Joliet, during that 
period of time? 

A. Well, I do, but I have no way of proving il.. In my judgment and 
belief there was On March 14, when I got back, the plumbing 
inspector, one Walter Krowalski told me that  Mr. Kine, the Superin- 
tendent, told him to stay in  the stock rocini and take inventory; 
that the turn-over of the stock to the Chief Engineer of the Institu- 
tion was only verbal, and probably done so, just to balance the 
account. 

It would appear that Walter Krowalski was already in 
the employ of respondent as a plumbing inspector and it 
would be a fair inference from the answer given that he was 
temporarily performing some of claimant “s duties in addition 
to the duties for which he was employed. We cannot conclude 
from this evidence, however, that he was being paid for per- 
forming claimant’s work as a de facto ofher. The burden of 
proving this.fact is on respondent. From the record before 
us, this, respondent has failed to do, and the inference from 
the record is to  the contrary. It is, therefore, the opinion of 
this court that claimant is entitled to recover his salary from 
March 9, 1934 to  May 16, 1934, a period of 9% weeks at  
$35.00 per week, or a total sum of $332.50. 

Respondent’s motion to dismiss is hereby overruled and 
an award is hereby entered in favor of claimant fo r  the sum 
of $332.50. 

(No. 3750-Claimant awarded $2,634.00.) 

ILLINOIS IOTA POWER COMPANY, Claimant, w. STATE OF ILLINOIS, 
Respondent. 

Opinion $led hrovember 10, 19.tZ. 

G. E. CHAPMAN, fo r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

SEmwEs-Lapse of appropriation before payment- unexpended balance in  
-when award m a y  be made for. Where claimant furnished electric service 
to  State, as contracted for by it, and submits a €till therefor, in  correct 
amount, within a reasonable time, and due to no fault or negligence of claim- 
ant same is not approved and vouchered for payment before lapse of appro- 
priation from which it is  payable, an award for  amount due may be made, 
where at the time such service was rendered there were sufficient funds re- 
maining therein to pay same. . 
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ECKERT, J. 
On June 16, 1939, a t  the request of the Department of 

Conservation of the State of Illinois, the claimant increased 
the transformer capacity for electric service at  the Illinois 
State Game Farm, near Mt. Vernon, Illinois, and to measure 
the additional electricity supplied, set its electric meter No. 
3903 having a dial'constant of 40. From June 16, 1939, to  
May 16, 1941, there passed through this meter, f o r  the use 
of the State Garm Farm, a total of 90,kOO kilowatt hours of 
electricity, at a cost of $3,020.50. Although claimant cor- 
rectly read the meter, it failed to apply the meter constant 
of 40 in calculating the charges for the electricity used, with 
the result that the Department of Conservation paid claim- 
ant $147.21 instead of $3,020.50. Before the error could be 
corrected, the appropriation f o r  payment of such charges had 
lapsed. When the charge occurred, the unexpended balance 
in the appropriation from which payment could have been 
made was in the amount of $2,634.00. No showing is made 
that this claim falls within the exception under which an ob- 
ligation incurred in excess of the amount appropriated f o r  
the purpose may be valid. Ferguus vs. Brady, 277 Ill. 272. 

Award is therefore entered in favor of the claimant in 
the sum of $2,634.00. 

(No. 3729-Claimant awarded $258.28.) 

M. W. RIELY COAL COMPANY, Claimant, us. STATE OF I,LLINOIS, 
Respondent. 

Opanion filed November 10, 1942. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

SuPPnss-lapse of appropriation before payment-szcficient unexpended 
blalance i-when award for  value m a y  be made. Where it  is undisputed that 
State received merchandise, as ordered by it, and submits a bill therefor, in  
correct amount within a reasonable time, due to no fault or negligence of 
claimant, same is not approved and vouchered for payment before lapse of 
appropriation out of which it  could be paid, an award may be made for 
amount due thereon, on claim filed within a reasonable time, where there is 
sufficient unexpended balance i n  said appropriation to pay same. 

OSTROM, Assistant Attorney General, for respondent. 

ECKERT, J. 

I 
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Claimant seeks an award for $258.28, for 109,900 pounds 
of Southern Illinois Nut coal, a t  $4.70 per ton, furnished to  
the 122nd Field Artillery on March 22, 1941, under contract 
with the State of Illinois, No. C-80289. Monthly statements 
rendered by claimant did not come to the attention of the 
Adjutant General until October 2, 1941, after the appropria- 
tion f o r  payment of such charges had lapsed. The State re- 
ceived the coal on order from an official authorized t o  con- 
tract for the same; claimant submitted a bill therefor within 
a reasonable time and has not received -payment;‘such non- 
payment is due to no fault on the part of the claimant; when 
the charge was incurred, there remained a sufficient unex- 
pended balance in the appropriation from which payment 
could have been made. Claimant is therefore entitled to an 
award. Rock Island Sand and Gravel Compa+%y vs. State of 

’Illimois,’ 8 C. C. R. 165; Elgim,’Joliet and Eastern Railway 
Company vs. State o f  Illinois, 10 C. C. R. 243. 

An award is therefore entered in favor of claimant in 
the sum of $258.28. 

(No. 3679-Claimant awarded $272.86.) 

MARTIN KLING, Claimant, os. ST-4TE OF ILLINOIS, Respondent. 

Opinion filed November 10, 1942. 

ALBERT S. O’SULLIVAN, for  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, .Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when award may be made  tinder for 
permanent partial loss o f  use of hand. An employee of the State who sus- 
tains accidental injuries, arising out of and in the course of his employment, 
while engaged in extra-hazardous employment, resulting in permanent partial 
loss of use of his hand, is entitled to compensation therefor, i n  accordance 
with the provisions of the Workmen’s Compensation Act, upon compliance 
with the requirements thereof and proper proof of claim for such compen- 
sation. 

CHIEF JUSTICE DAMRON delivered the opinion of ’ the 
court: 

Claimant seeks an award fo r  forty per cent loss of use 
of his left hand due to  an injury he suffered on January 17, 
1941, while employed by the Division of Highways, State of 
Illinois, at  o r  near Belvidere, Illinois. 
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This claimant on the last mentioned date was standing 
on a truck belonging to  the respondent shoveling cinders on 
the pavement of U. S. Route No. 20, when said truck sud- 
denly started and threw claimant to the pavement causing 
him to  receive injuries as aforesaid. 

He was treated by Dr. David E. James, immediately after 
the injury, at  the St. Joseph's Hospital in Belvidere. On 
January 22, he was transferred by the respondent, to Chi- 
cago where he was placed under the care of Dr. H. B. Thomas, 
Orthopedic Surgeon and Professor of Orthopedics at the UniT 
versity of Illinois. Dr. Thomas treated this claimant inter- 
mittently until March 24, 1941, when he released him from 
further medical attention and suggested that he be given 
light work by the respondent. The following day claimant re- 
ported t o  the State Garage at Marengo where he was em- 
ployed as a painter on the Division's equipment. 

Dr. James at the time of the hearing was unable to testify 
inasmuch as he was in the U. S. armed forces. 

The claimant employed Dr. John F. West for the pur- 
pose of testifying who examined him for  the first time the 
night before the hearing. He testified that, in his opinion, 
this claimant had suffered a forty-five per cent total per- 
manent disability of his left hand. 

The evidence contains the report of the Division of High- 
ways which under the rules of this court is taken as evidence. 
In  this report is included a report of the said Dr. H. B. 
Thomas, dated March 24,1941, which follows : 

We find that  the 
left wrist has adduction of 16", abduction of 18", and extension of 36'. After 
physiotherapy, adduction was increased to  2 2 O ,  abduction to 25". Extension 
remained the same. The right dorsiflexed 35", abducted 25", adducted 10". 
The ranges of motion should improve and the weakness diminish. We are 
making out the final report with 15% disability in the left wrist, which will 
decrease with time. I hope he  can have light work." 

The Attorney General objects to  this court considering 
the testimony of the said Dr. West and cites therefore the 
case of Natiofial Steel Castimg Co. vs. INdustriab Com?nissiom, 
377 Ill. 169. 

We have carefully considered all the testimony in the 
case and are in full accord with the findings of Dr. Thomas. 
An award is therefore entered in favor of claimant for fifteen 
per cent for permanent total loss of use of his left hand. 

"This morning we have examined Mr. Martin Kling. 
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The evidence shows that this man W;BS employed by the 
Department as a 1aborer.at fifty cents an hour. It also shows 
that at the time of the injury he was thirty-eight years of age, 
and had two children dependent upon him under sixteen years 
of age. Under Section 8, paragraph (2)  of the Workmen’s 
Compensation Act claimant’s temporary compensation rate is 
$7.50 per week, which is increased to  $12.00 due to  the fact 
that he has two dependent children. 

If claimant had lost the entire use of his left hand he 
would have been entitled to  fifty per cent of his annual earn- 
ings for one hundred seventy weeks. He having suffered but 
fifteen per cent permanent total disability is therefore en- 
titled to fifteen per cent of one hundred seventy weeks or  
twenty six weeks times $12.00 which equals; the sum of $312.00. 

This injury having occurred subsequent to  July 1, 1939 
this award must .be increased ten per cent making a total 
award of $343.20. 

The evidence shows that the Department paid this claim- 
ant for ten weeks temporary total disability in the sum of 
$190.34. This was an overpayment. He actually was entitled 
to  $120.00, and the difference of $70.34 must therefore be de- 
ducted leaving a total due this claimant of $272.86;a11 of 
which has accrued and is’ now payable in a lump sum. 

An award is therefore entered in favor of claimant, Mar- 
tin Kling, for fifteen per cent permanent total loss of use of 
his left hand in the sum of $272.86. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay  Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof, ” approved June 30, 1941, and 
being by the terms of such Act, subject to the appr0va.l of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

(No. 3702-Claimant awarded $623.66.) 

ELBFRT CLARK LEMLEP, Claimant, 9s. STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

JOHN W. F R I ~ E Y ,  fo r  claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
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WORKMEN’S COMPENSATION A c T - w h e n  award m a y  be made f o r  temporary 
total dzsabality, permanent partial loss of use of f inger and medical expenses. 
An employee of the State who sustains accidental injuries, arising out of, and 
in the course of his employment, while engaged in an extra-hazardous enter- 
prise, as defined i n  the Workmen’s Compensation Act, resulting i n  temporary 
total disability and permanent partial loss of use of finger, is entitled to. 
compensation therefor, including medical expenses, in  accordance with the 
provisions of said Act, upon compliance with the requirements thereof and 
proper proof of claim for same. 

FISHER, J. 
This claim was filed April 4, 1942. It is for benefits 

under the Workmen’s Compensation Act claimed by claimant 
for total temporary disability and for permanent partial loss 
of the use of the index finger of his left hand, and f o r  medical 
and doctor bills as a result thereof. The claim is based on 
injuries alleged to have arisen out of and during the course 
of claimant’s employment as a guard at the State penal in- 
stitution near Vandalia. 

The record of the case consists of the complaint, stipula- 
tion of the facts, and brief and argument,filed on behalf of 
respondent. 

As the accident f o r  which this claim is filed occurred on 
February 4,1942 and notice of the same was given to respond- 
ent on the date it occurred and claim was filed on April 4, 
1942, the provisions of Section 24 of the Workmen’s Compen- 
sation Act have been complied with, and this court has juris- 
diction thereof. 

The claimant’s injury arose during his normal working 
hours and while he was on duty. It further appears from the’ 
record that the accident occurred while claimant was per- 
forming said duties, and the injury occurred when the heavy 
wooden studded door of dormitory “E” of the said institu- 
tion closed on claimant’s left hand, crushing, breaking and 
lacerating the index finger of his left hand. From the record, 
this court is of the opinion that claimant’s accident arose out 
of and in the course of his employment. 

The report of Dr. D. M. Littlejohn who examined claim- 
ant, which report is made part of the record of this case, 
shows that claimant has lost 25% of the flexion and 50% of 
the extension in the index finger of his left hand as a result 
of the accident, from which report it would appear t o  be a 
reasonable conclusion that claimant has lost 75% of the use. 
of said index finger. 



314 

Under Subsection (e) of Section (8) of the Workmen’s 
Compensation Act claimant would be entitled to  receive 50% 
of his average weekly wage f o r  40 weeks f o r  the total loss 
of an index finger, and, as claimant has lost 75% of the use 
of his index finger, under Subsection (E 17) of Section (8) 
he is entitled to receive 75% of the amount he would receive 
for the total loss thereof. Claimant’s salary f o r  the year 
prior to the accident was $1,425.00 annually, or a weekly wage 
of $27.40. Fifty per cent of $27.40 equals $13.70, times 40 
equals $548.00. Claimant would be entitled to 75% of .this 
amount, o r  $411.00, to which sum under Subsection (1) of 
Section (8) must be added lo%,  o r  a total of $452.10. 

Claimant was temporarily totally disabled f o r  a period 
of 8 weeks. Under Subsection (b) of Section (8) he would 
be entitled to $13.70 per week for this period, or $109.60, 
which amount is increased 10% under Subsection (1) of Sec- 
tion (8), making a total of $120.56 f o r  temporary total dis- 
ability. 

It also appears that claimant has expended the sum of 
$51.00 for medical attention necessitated by the accident, for 
which sum he should be reimbursed. 

Claimant is, therefore, entitled to  the following sums : 
For partial permanent loss of the use of the index finger of his left 

hand ......................................................... $452.10 
For  temporary total disability ..................................... 120.56 
For medical expenses ............................................ 51.00 

O r  a total of ................................................. $623.66 

Award is therefore entered in favorr of claimant for the 
said sum of $623.66, all of which is accrued and is payable 
forthwith. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ approved June 30th, 1941, and 
being by the terms of such Act, subject i o  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

, 
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(No. 3083-Claimant awarded $244.35.) 

JOSEPH MARTINGIGLIO, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed November 10, 1942. 

L. C. MILLER, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

WORKMEN'S COMPENSATION ncT-when award justified under  for temporary 
total disability a d  partial loss of use of fingers. Where employee of State 
sustains accidental injuries, arising out of, and in the course of his employ- 
ment, while engaged in extra-hazardous employment, resulting in temporary 
total disability and partial loss of use of fingers, an award may be made for 
compensation therefor, in  accordance with the provisions of the Act, upon 
compliance by employee with the requirements thereof'and proof of his claim 
thereunder. 

, 

- 

FISHER, J. 
Complaint which was filed on April 9, 1937, alleges that 

claimant was regularly employed by the State of Illinois on 
the 28th day of August 1936, at Camp Grant, in the county 
of Winnebago ; that his duties in\ such employment were the 
moving and replacing of National Guard equipment in the 
warehouses in Camp Grant; that on said date he cut the 
fingers of his right hand- on a crate he was handling,.and 
thereafter blood poisoning set in, disabling him from any em- 
ployment until the 19tE day of December, 1936. 

Claimant further alleges that he is entitled to compen- 
sation f o r  fifteen (15) weeks at  Eleven Dollars ($11.00) per 
week for temporary total incapacity; that he has permanently 
lost the use of the second, third and fourth fingers of his right 
hand and is entitled to  compensation therefor f o r  a period 
of eighty (80) weeks at Eleven Dollars ($11.00) per week, 
or Eight Hundred Eighty Dollars ($880.00). 

Claimant also alleges that there is an unpaid bill for 
Forty-six Dollars ($46.00) covering medical attention ; also 
one for Thirty-six and 85/100 Dollars ($36.85) f o r  hospitali- 
zation. 

The record in this case consists of the complaint and 
transcript of the evidence. 

As it appears from the evidence that respondent received 
notice of the injury within thirty (30) days from the day of 
its occurrence and demand was made f o r  compensation within 

- 
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six (6) months from the date thereof, and claim was filed in 
this court on April 9, 1937, which is less than one (1) year 
after the date of the accident, this court, has jurisdiction of 
the matter. 

Inasmuch as claimant was not an otilicer or  an enlisted 
man of the National Guard he would not be covered by the 
Military Code, but, being a civilian employee, any benefits to 
mhich he would be entitled would be under the Workmen% 
Compensation Act. From the evidence it appears that claim- 
ant’s employment was of such a nature that he is entitled to 
the benefits of the Act. 

The evidence also shows that the medical and hospital 
bills were not paid, and this court is of the opinion that these 
expenses should b’e paid by respondent. 

Claimant suffered total temporary disability from Sep- 
tember 1, 1936 to  December 15, 1936, a period of fifteen (15) 
weeks, and, under Subsection (b), Section (8) of the Work- 
men’s Compensation Act he would be entitled to receive fifty 
(50) per cent of his average weekly wage which would be 
computed under Subsection (e) , paragraph (10). Claimant 
worked eight (8) hours a day and received Fifty Cents (50c) 
an hour, which would make his average weekly wage Fifteen 
and 38/100 Dollars ($15.38). He would be entitled to fifty 
(50) per cent of this amount, or Seven and 69/100 Dollars 
($7.69) for fifteen (15) weeks, o r  One Hundred Fifteen and 
35/100 Dollars ($115.35) f o r  total temporary disability. From 
the eGdence, it also appears that claimant has lost ten (10) 
per cent permanent use of his second finger, also ten (10) 
percent loss of the use of his third finger. Under Subsection 
(e) ,  Section (8), paragraphs (3) and (1‘7),  he mould be en- 
titled to  Twenty-six and 92/100 Dollars ($26.92) f o r  ten (10.). 
per cent permanent partial disability to  his second finger and, 
under paragraphs (4) and (17) of the same subsection, he 
would be entitled to  Nineteen and 231100 :Dollars ($19.23) f o r  
ten (10) per cent permanent partial disability to this third 
finger. 

Dr. J. Harry Bendes is entitled to the.sum of Forty-six 
Dollars ($46.00) for  professional services rendered to claim- 
ant, and St. Anthony’s Hospital of Rockford to  the sum of 
Thirty-six and 85/100 Dollars ($36.85) for hospital services 
rendered to claimant, and claimant is entitled to recover the 

’ 
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sum of One Hundred Sixty-one and 50/100 Dollars ($161.50), 
computed as follows : 
(a)  

(b) 
(c) 

For temporary total disability from September-1, 1936 to De- 
cember 15, 1936-15 weeks @ $7.69 ........................... $115.35 
For 10% permanent partial loss of use of second finger.. . . . . . 26.92 
For 10% permanent partial loss of use of third finger.. . . . . . . . 19.23 

$161.50 

Awkrd is, therefore, entered in favor of claimant for the 
said sum of $161.50; in favor of Dr. J. Harry Bendes for the 
sum of $46.00, and in favor of St. Anthony’s Hospital of 
Rockford f o r  the sum of $36.85; all of which has accrued and 
is payable forthwith. 

entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of - 
the Governor, is hereby,’ if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

This award being subject to the provisions of an Act ’ 

(No. 3649-Claimant awarded $265.89.) 

MARION MITCHELL AND D. H. HILLS, DOING BUSINESS UNDER THE 
PARTNERSHIP NAME OF MITCHELL & HILLS, Claimant, vs. STATE 
OF ILLINOIS, Respondent. 

Opinion filed November 10, 1942. 

HARRY C. PARTLOW AND C. A. WILLIAMS, for claimants. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

MOTOR FUEL TAX uw-no t a x  assessed against distrilmtor under-agent of 
State in collecting tax.  The Motor Fuel Tax Law assesses no tax against a 
distributor licensed thereunder, but imposes upon him the obligation of col- 
lecting such tax from the dealer, and in such collection he acts as the agent 
of the State in that behalf. 

SAnm-oyerpaywwnt of amount due from distributordnot payment of  t ax  
-made under mistake of fact- may be recovered. Where motor fuel dis- 
tributor through error, pays State motor fuel tax an amount in excess of that 
collected or due from dealers to whom motor fuel was sold by it, such excess 
is not payment of a tax due from distributor, but payment of money, made 
under mistake of fact and an award may be made for refund of such excess 
amount so paid. 
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CHIEF JUSTICE DAMRON delivered t8he opinion of the 
court: 

Claimants seek an award of $271.95 as a refund of an 
over-payment in the remittance of Motor Fuel Taxes. A de- 
tail statement of the pertinent facts involved in this claim 
is set forth in the report of the Department of Finance and 
made a part of this record. It shows “that claimants were 
doing business as a partnership under the name of Mitchell 
& Hills, and was licensed as a distributor under the Motor 
Fuel Tax law on July 29, 1933 ; that they engaged in business 
as a licensed distributor under license number 1168, from 
that date to and including September 20, 1941, all operations 

“On September 20, 1941 the Motor Fuel Tax Division, 
received a return on forms furnished by the Department of 
Finance showing inventories, sales, uses, and distribution of 

’ taxable motor fuel f o r  the month of August 1941; remittance 
accompanying the return being in the amouht of $1,196.99, 
such return indicaiing that claimants had ceased to engage in 
business after August 31, 1941. Following which the Depart- 
ment canceled said license same becoming effective Septem- 
ber 20, 1941.” 

“That the Department upon making an audit established 
the fact that claimants over-paid the Department of Finance, 
Motor Fuel Tax Division, in the amount of -$271.95 taxes in 
relation to their August 1941 operations, only.” 

“That the said error and overpayment of tax resulted 
from the claimants inserting the wrong figure for the actual 
inventory a t  the beginning of the month of August 1941 ; such 
error resulting from carrying forward to August, 1941 the 
amount sold, used, and distributed during July 1941, in place 
of the actual inventory as of the close of business July 31, 
1941.” 

“That the correct actual inventory reported at the close 
of business July 31, 1941 was 16,884 gallons which inventory 
should habe been entered as the opening inventory f o r  August 
1941. The claimant reported in error the opening inventory 
for August 1941 as 26,134 gallons.” 

“On October 8, 1941, an amended return was filed by 
the claimants showing the correct amount of tax due for  
August 1941. Such amount being $273.95 less than the 

’ 

‘ being, conducted at  and near Casey, Illinois.’’ 

. 
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amount of tax actually remitted by the claimants to said De- 
partment of Finance. ” 

“That the books and records of said Department of 
Finance, Motor Fuel Tax Division, reflect an amount of 
$265.89, being the net amount representing an overpayment 
of $271.95 for August 1941, less $6.06 which amount repre- 
sents an excess shortage of 202 gallons f o r  the period from 
September 1, 1941 to  and including September 20, 1941; the 
excess shortage in the amount of $6.06 being determined by 
final audit made by said Department o f  Finance, Motor Fuel 
Tax Division, on October 18, 1941. That the books and 
records of the respondent now show the claimants to have an 
unsatisfied credit of $265.89, and that said Department of 
Finance would have granted a credit f o r  overpayment had the 
claimants retained their Motor Fuel Tax license, and con- 
tinued to  operate in the business of selling taxable motor 
fuel. 7 7  

The purpose of the Motor Fuel Tax Law as set forth in 
the Act, is “to,impose a tax upon the privilege of operating 
each motor vehicle upon the public highways of this State, 
such tax to  be based upon the consumption of motor fuel in 
such motor vehicle, etc. 

It is based upon the amount of motor fuel consumed in 
each motor vehicle. The tax is paid, in the last analysis, by 
the ultimate purchaser, but is collected in the first instance 
by the dealer, who is required to pay over to the State all 
moneys so collected by it. (Par. 423, See. 7.)  

The money which is collected by the dealer and paid by 
it to the State is not the proceeds of a tax assessed against 
such dealer. The collection of the tax is made through the 
instrumentality of the dealer, who acts as an agent of the 
State in that behalf. 

As between the claimant and the respondent, the payment 
made by the claimant pursuant to its August report, was not 
the payment of a tax, but was a payment made by an a.gent 
to its principal, in fulfillment of certain duties imposed upon 
it by law. 

This case, therefore, is essentially different on the facts, 
from the cases which involve the voluntary payment of an 
illegal or  excessive tax. 

The law with reference to payments made under a mis- 
take of fact is set forth in 21 R. C. L. 164, See. 191, as follows: - 
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“Where money is paid to another under the influence of a mistake of 
fact, that is, on the mistaken supposition of the existence of a specific fact 
which would entitle the other to the money, and the money would not have 
been paid if i t  had been known to the payer that  the fact was otherwise, it  
may be recovered. The ground on which the rule rests is that money, paid 
through misapprehension of facts, in  equity and good conscience belongs to 
the person who paid it. Municipal corporations as well as individuals are 
subject to this rule. An error of fact i s  ordinarily :;aid to take place either 
when some fact which realIy exists is unknown, or some fact is supposed to 
exist which really does not exist.” 

To the same effect see 48 Corpus Juris 759, See. 318, and 
annotation in 87 A. L. R. 649; also Xternpel vs. Thomas, 89 Ill. 
146; W o l f  vs. Beaizrd, 123 Ill. 585; Blornstrorn vs. Dux, 175 
Ill. 435-439 ; JeNnsom vs. Mtctigzg, 256 Ill. App. 514. 

The payment made by the claimant in this case clearly 
was made under a mistake of fact and therefore under the 
law as above set forth, claimant is entitled to  the return of 
the amount of money overpaid by it. 

An award is therefore entered in favor of claimant in the 
sum of $265.89. 

(No. 3566-Claimant awarded $58.80.) 

FRED $. PREISEL, ‘TREASURER OF I~ANXAKEE COUNTY, Claimant, us. 
STATE OF ILLINOIS, Respondent. 
Opanion filed November 10, 1942. 

0 

JOSEPH J. TOLSON, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

MISTAKE OF FAcT-moneys paid under-award m a y  be made f o r  refund.  
Where i t  clearly appears that  money for which claim is  made, was paid to 
State as the result of a mutual mistake of fact, and is  the property of claim- 
ant, an award for refund of same may be made. . 

CHIEF, JUSTICE DAMRON delivered the opinion of the 
court: 

Fred A. Preisel, Treasurer of Kankakee County, claim- 
ant herein seeks‘an award for a refund in the sum of $58.80. 

On July 10, 1939 one Sylvester SanFrantillo entered a 
plea of guilty in the city of Kankakee before Edward J. 
Hoennicke, police magistrate, on a charge of disorderly con- 
duct and assault and battery; upon said plea he was fined 
$60.00 and costs which he paid. This money was in turn paid a 
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to the county treasurer and by-him remitted to the State 
Treasurer by virtue of Chapter 53, Section 19 of the Illinois 
Revised Statutes. This section provides in substance that 
all fees, fines, forfeitures and penalties collected by the 
State’s Attorneys f o r  violations on State highways within 
the several counties must be remitted to the State Treasurer. 

The stipulation in this case entered into by the claimant 
and respondent agreesthat the report made by the Treasurer 
of the State of Illinois under date of January 3, 1941 and 
the various exhibits attached thereto shall constitute the 
record in this case. The report of the State Treasurer shows 
conclusively that the remittance was made to respondent by 
mistake. 

It further shows that the county treasurer of Kankakee 
County requested a refund on August 18, 1939, but was ad- 
vised by the State Treasurer that he was unable to comply 
with his request and suggested that a claim be filed in this 
court. 

From the record it is evident that respondent was not 
entitled to  this money and it was an error on the part of the 
treasurer of Kankakee County to remit same to  respondent. 

The law with reference to payments made under a mis- 
take of fact is set forth in 21 R. C. L. 164, See. 191. 

To the same effect see 48 Corpus Juris 759, See. 318, and 
annotation in 87 A. L. R. 649; also Stempel vs. Thomas, 89 
Ill. 146 ; Wolf vs. Beaird,  123 Ill. 585 ; Blomstrom-vs. Dux;, 175 
111. 435-439; Jerzs0.n vs. Mutirq ,  256 Ill. App. 514. 

An award is therefore entered in favor of claimant, Fred 
A. Preisel, as county treasurer of Kankakee County, Illinois, 
o r  hiw successor in office fo r  the use of the cbunty of Kanka- 
kee, Illinois, in the sum of $58.80 which represents the amount 
of fine remitted to  the respondent, less collection fees retained 
by said claimant. 

(No. 3727-Claimant awarded $14.50.) 

ILLIYOIS, Respondent. 
Opin ion  filed November 10, 1942. 

SHAPLEIGH HARDWARE COXIPANY, A GORP., Claimant, vs. STATE OF 

KIRK JEFFREY, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 
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SuppmEs-lapse of appropiat ion before paymen t s u f l c i e n t  unexpended 
balance zn-when award for  value of may be made. The facts in this case 
are the same as  those i n  Contanental 0 2 1  Company vs. State, ante, this volume 
and what was said by the court there is also applicable in this case. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

The complaint in this case was filed July 1, 1941 seeking 
an award in the sum of $11.81 f o r  two hundred fifty bolts 
claimed to have been sold and delivered by claimant to  the 
respondent on January 8, 1941, and also for an award in 
the sum of $14.50 f o r  one dozen concrete hand tampers 
claimed to  have been sold and delivered by the claimant to 
the respondent on o r  about June 25, 1941. 

The record consists of the complaint, exhibits number 
one, two and three, stipulation, report of the Division of 
Highways and waivers of claimant and respondent to the 
right to  file their statement, brief and argument. It is stipu- 
lated that the report of the Division of Highways shall con- 
stitute the record. No evidence was offered. 

This report dated August 7, 1942 con1,ains the following: 
“The 250 bolts referred to on claimant’s invoice, No. C108280, dated Janu- 

ary 8, 1941, i n  amount of $11.81, (claimant’s exhibit 2 )  were never received 
by the respondent.- A careful investigation a t  the designated destinations and 
all offices concerned with receipt and payment of invoices has confirmed all 
the foregoing.” 

“The materials, one dozen concrete hand tampers, referred to on claim- 
ant‘s invoice dated June 25, 1941, order No. C604210 in amount of $14.50 
(claimant’s exhibit 3), were received by respondent at its Division of High- 
ways office, Peoria, Illinois, on June 19, 1941. Neither the Division’s district 
office nor its central bureau of audits has any record of an invoice having 
been received or payment made for these materials. ‘The materials and num- 
ber were as represented and the price was that previously agreed upon.” 

“An appropriation was in existence and money available in it to pay for 
the materials had claimant sent its invoice i n  apt time, prior to September 
30, 1941.” 

The burden is on the claimant to prove by a prepond- 
erance of the evidence that the merchandise was as ordered 
and that the quantity, quality, and prices thereof were in 
accordance with order and that the goods were received by 
the respondent. The respondent denies the receipt of the 
merchandise described in claimant’s exhibit (2), and the 
claimant has offered no evidence of its delivery to respondent. 
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From the record in this case the claim f o r  two hundred 
fifty bolts on claimant’s invoice No. C108280 (claimant’s 
exhibit 2) must be denied. 

The claim in the sum of $14.50 for one dozen concrete 
hand tampers (claimant’s exhibit 3) is allowed. 

The complaint shows the claim was not presented to the 
respondent until May 5, 1942, but materials were delivered 
to  and received by the respondent June 19, 1941. There is 
no denial that the merchandise was furnished by the claimant 
and received by the respondent ; that an appropriation was in 
existence and money was available to  pay at the time of the 
delivery of the materials, and that said merchandise was as 
ordered, etc. 

An award therefore is hereby entered in the sum of 
$14.50 on claimant’s exhibit 3. 

(No. 3424-Claimant awarded $175.77.) 

SHIPPERS FUEL CORPORATION, Claimant, us. STATE OF ILLINOIS, 

Opinzon filed November 10, 1942. 

. 

Respondent. . 

L. M. BOWDEN, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

SuppmEs-lapse of appropraatzon before payment - su f ic ien t  unexpended 
balance i n - w h e n  award ?nay be made f o r  value of. Where it is  clearly 
shown that State received supplies as ordered by it, and that  bill therefor, 
amount of which is unquestioned was ,presented within a reasonable time, 
and due to no fault or negligence of claimant is not approved and vouchered 
for payment before lapse of appropriation from which payable, an award 
will be made for amount due, where there is sufficient unexpended balance 
in  said appropriation to pay same, on claim filed within a reasonable time. 

ECKERT, J. 
Claimant seeks an award fo r  $175.77 f o r  62.775 tons of 

Central Illinois 3” x 6” egg or  furnace coal a t  $2.80 per ton 
furnished to the 130th Infantry Armory at  Dandle,  Illinois, 
from January 19, 1938, to  February 4, 1938, under contract 
with the State of Illinois No. B-117626. The State received 
the coal on order from an official authorized to contract for  
the same ; claimant submitted a bill therefor within a reason- . 

- 
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able time and has not received payment; such non-payment 
is due to no fault on the part of the claimant ; when the charge 
was incurred, there remained a sufficient unexpended balance 
in the appropriation from which payment could have been 
made. Claimant is therefore entitled t o  an award. Rock 
Island Sand and Gravel Compmy  vs. State of Illthois, 8 C. C. 
E. 165 ; Elgin, Joliet and Easter% Railway Cornpanny vs. Xtate 
of Illinois, 10 C. C. R. 243. 

An award is therefore entered in favor of claimant in the 
sum of $175.77. 

(No. 3751-Claimant awarded $544.01.) 

JOHN TEEFEY, Claimant, us. STATE OF ILLINOIS, Hespondent. 
Opznzon filed November 10, 1!742. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S commisATIoN A c T - w h e n  award m a y  be made  under for tern. 
porary total dasabzlzty, permanent loss of use of flnger and medicat e x p m e .  
An employee of the State who sustains accidental injuries, arising out of, 
and in, the course of his employment, while within the Drovisions of the 
Workmen’s Compensation Act, necessitating expenditures for medical and 
hospital treatment and resulting in  temporary total disability and permanent 
loss of use of finger is entitled to  compensation therefor i n  accordance with 
the provisions of the Act, upon compliance with lhe requirements thereof 
and proper proof of claim for same. 

ECKERT, J. 
On April 21,1942, the claimant, John Teefey, a dexigraph 

operator in the office of the Secretary of State, while remov- 
ing a card caught in the machine, injured the index and middle 
fingers of his right hand. The accident resulted in the loss 
of the first two phalanges of the index finger. He was at- 
tended by Dr. J. E. Reisch a t  the Springfield Memorial Hos- 
pital, Springfield, Illinois. Claim is made for medical and 
hospital services and for loss of use of claimant’s index 
finger. 

At the time of the accident, claimant a,nd respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State, and notice of the accident and claim 

* f o r  compensation were made within the time provided by the 

- 
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Act. The accident arose out of and in the course of the em- 
ployment. Claimant had been in the employ of the Secretary 
of State less than one month. Annual earnings of persons of 
the same class, in the same employment, and same location, 
are $1,200.00 per year. The basis f o r  determining compensa- 
tion is therefore a weekly wage of $23.08. 

Claimant was temporarily disabled f o r  a period of three 
weeks following the injury, during which time he was paid his 
regular wages in the amount of $69.24. During this period 
he was entitled to compensation in the amount of $25.39, so 
that there was an over-payment of $43.85. 

Claimant is therefore entitled to  have and receive from 
the respondent the following, to-wit : 

1. The sum of $11.54 per week f o r  two weeks, or $23.08, 
for temporary total disability, and the further sum of $11.54 
per meek for forty weeks, or $461.60, fo r  the permanent loss of 
use of his index finger. Since this injury occurred subsequent 
to July 1, 1941, this portion of the award must be increased 
10% o r  $48.47, making a total of $533.15, from which should 
be deducted $69.24 fo r  non-productive time, leaving a balance 
of $463.91. 

2. The sum of $23.10 for the use of the Springfield 
Memorial Hospital, Springfield, Illinois; and the sum of $57.00 
f o r  the use of Dr. J. E: Reisch, 713% East North Grand 
Avenue, Springfield, Illinois. 

Award is therefore entered in favor of the claimant for 
the total sum of $544.01 to be paid to him as follows: 

1. $23.10, for the use of the Springfield Memorial Hos- 
pital, Springfield, Illinois, payable forthwith. 

2. $57.00.for the use of Dr. J. E. Reisch, 713% East 
North Grand Avenue, Springfield, Illinois, payable forthwith. 

3. $298.77 accrued and payable forthwith. 
4. $166.14 payable in weekly installments of $12.69 per 

week, beginning November 10, 1942, for a, period of thirteen 
weeks with a final payment of $17. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30th, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 

‘ 
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able from the appropriation from the General Fund in the 
manner provided f o r  in such Act. 

(No. 3736-Claimant awarded $6,752.74.) 

U. S. INDUSTRIAL ALCOHOL COMPANY, A CORPORATION, Claimant, os. 
STATE OF ILLINOIS, Respondent. 
Opinion filed November 10, 1942. 

SLOTTOW, LEVITON, PALEY & SHANE, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

L I Q ~ O R  CONTROL A c v t a x  under  paid under protest-payment in to  treasury 
restrained within t i m e  provided -by s ta tu t ec law  under  wh ich  paid deckred in- 
valid-award fo r  refund 07 m a y  Be made. Where tax imposed under Illinois 
Liquor Control Act is paid under protest, accompanying such payment ‘and 
appropriate proceedings are  instituted i n  court of general jurisdiction to 
restrain Department of Finance and State Treasurer from paying same int.0 
State treasury, i n  which proceeding injunction so restrain-such payment 
is  issued, an award for refund will be made, when law under which said 
tax was paid is declared invalid, where said Department and Treasurer, hav- 
ing full notice of such injunction pays amount of same into State treasury. 

INTEREsT-no provision in law subjecting State to  liability for.  The State 
. is not liable for the payment of interest, on claims filed against it , ,  when 

awards a re  made for payment of same, in the absence of a ‘statute subjecting 
it to such liability and i n  this State there is no such statute. 

CHIEF JUSTICE DAMRON. delivered the opinion of the 
court : 

The claimant, The U. S. 1ndustria.l Alcohol Company, a 
West Virginia corporation, duly licensed a.s an importing dis- 
tributor under the Liquor Control Act, has been engaged since 
1934 in the manufactu.re, transportation, importation and sale 
of non-bevera.ge alcohol to non-beverage users. On o r  about 
June 27,1938, the claimant paid to the Department of Finance 
of the State of Illinois, a ta.x in the sum of $6,752.74, involun- 
tarily, and under protest a.na notice of same. 

On the same day the Department of Finance in com- 
pliance with Section (2A) of an Act approved June 9, 1911, 
entitled: “An Act in Relation to the Payment and Disposi- 
tion of Monies Received for o r  on beha.lf of the State,” noti- 
fied t’he State Treasurer that the sum of !$6,752.74, was paid 
by this claimtint under protest. The State Treasurer placed 

’ 

, 

. 
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said sum o,f money in the special fund known as the “protest 
fund.’’ 

On July 21, 1938 claimant filed its complaint in chancery 
in the Circuit Court of Sangamon County against S. L. Nudel- 
man, the then acting Director of Finance of the State of Illi- 
nois, and John C. Martin the then acting State Treasurer of 
the State of Illinois, and others, praying for  a temporary 
injunction restraining the said Nudelman, as Director of 
Finance and the said Martin, as State Treasurer from trans- 
ferring the said sum of $6,752.74 from the “protest fund” 
in the State Treasurer’s office to  the appropriate fund or  
funds to  which it would have been placed if the same had not 
been paid under protest and further prayed that said in- 
junction be made permanent upon a hearing of said cause and 
that the said Nudelman and Martin be required to  account to 
the claimant f o r  the said sum of money and be required to 
return or  pay over to claimant said sum so paid as aforesaid: 

On July 25, 1938 the Circuit Court of Sangamon County, 
entered an order that the Writ  of Temporary Injunction be 
issued against the defendants, Nudelman and Martin as in 
said complaint prayed. 

On June 3, 1940, the said Circuit Court of Sangamon 
County entered a final decree in said cause making the tem- 
porary injunction permanent, a part of said decree being in 
words and figures as follows: 

“The alcohol sold by the plaintiff for which the Department of Finance 
claimed that  a tax was due, and which tax was paid by the plaintiff was 
what is known as absolute alcohol, 190 proof o r  95% alcohol, and 188 proof 
or 94% alcohol, and was incapable of being used for beverage purposes. 
Said alcohol was sold by the plaintiff to non-beverage users purely for indus- 
trial or mechanical purposes, and therefore was not within the provisions 
of the Liquor Control Act, as originally enacted, and is not now subject to  
the imposition of a tax on thesa le  thereof, as claimed by the Department of 
Finance of the  State of Illinois. . . -.’I 

“The defendants, Nudelman, as Director of Finance for the State of Illi- 
nois and Louie E. Lewis as State Treasurer of the State of Illinois do account 
to and pay over to the plaintiff forthwith the said sum of $6,752.74, so re- 
ceived by the Department of Finance from the plaintiff and deposited with 
the State Treasurer in  the special ‘protest fund.”’ 

On June 6, 1940 the defendants S. L. Nudelman as Direc- 
to r  of Finance, and Louie E. Lewis, as State Treasurer of the 
State of Illinois (who by appropriate amendment had been 
substituted as a party defendant) appealed from the decree of 

‘ 
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the Circuit Court of Sangamon County to the Supareme Court 
of Illinois. 

On December 16, 1940, the Supreme Court filed its 
opinion in said cause, (said opinion being reported in Volume 
375 of the Illinois Supreme Court Reports at page 342 there- 
of) affirming said decree. The Supreme Court in this opinion 
construed Section (1) of Article (8) of the Liquor Control 
Act as follows: 

“The intention of the legislature, apparent i n  the language of the Act 
and from surrounding circumstances, precludes from application of the tax 
any transactions concerning alcohol incapable of use as  a beverage. The ex- 
pressed objects of the enactment are the fostering of temperance in  the  con- 
sumption of alcoholic liquors, and the protection of the health, safety and 
welfare of the people. Although alcohol, not expressly restricted in  mean- 
ing, is included in its definition, alcoholic liquor is clearly limited to bever- 
ages. The specific exceptions from the entire act, as  well as from the tax, 
are  non-beverages, and a license is  required only of those handling alcoholic 
liquor for purposes of consumption. While alcohol is not in  its definition 
limited to beverage use, yet if admittedly not potable, and to be used solely 
for industrial or mechanical purposes, it is not within the expressed objects, 
of the Act . . . the alcohol sold by plaintiff being incapable of any beverage 
use was not subject to taxation under Section (I) of Article (8) of the Act 
as it  obtained prior to July 1, 1934. . . . The deixee of the Circuit Court 
of S,angamon County is affirmed.” 

On February 24, 1942, the claimant served a written de- 
mand for the return of $6,752.74, on George B. McKibbin, 
Director of Finance of the State of Illinois and Warren 
Wright, Treasurer of the State of Illinois, reciting the terms 
of the decree of the Circuit Court of Sangamon County as 
affirmed by the Supreme Court of Illinois, a copy of said de- 
mand being made a part of this record, but the said George 
B. McKibbin, and Warren Wright were unable to, and are 
still unable, to comply with said demand. On August 17, 1942 
the said Warren Wright filed a statement in this court in 
which he reported: 

t 

“According to the records of this office the Director of the Department 
of Finance did, on July 20, 1938, deposit with the State Treasurer the sum 
of $6,752.74, said sum to be held in the Protested Pees Fund for the account 
of The U. S. Industrial Alcohol Company. Further the records of this office 
show that on August 31, 1938, this sum was transferred to the General Rev- 
enue Fund.” 

It is to be seen from the above report of Treasurer 
Wright that the said Nudelman and the said Martin, in utter 
disregard and in violation of the terms of said Writ of In- 
junction issued out of the Circuit Court of Sangamon County 

‘ 
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restraining said Nudelman and Martin from transferring said 
sum of money out of the “protest fund,’’ did within a few 
days after the issuance of said writ transfer said sum of 
money from the “protest fund’’ to  the General Revenue Fund 
without proper authority and in violation of the legal rights 
of this claimant. For this reason the said l\ilcI<ibbin and 
Wright were unable to  refund to claimant the sum of money 
demanded. This unlawful action on the part of the aforesaid 
Nudelman and Martin has compelled the claimant to  file its 
claim in this court. 

Where money is paid under protest, and proceedings are 
instituted in a court of general jurisdiction to  restrain officers 
of the State from paying the same into the State treasury, 
upon which injunction so restraining payment is issued, an 
award f o r  refund will be made where said State officer, hav- 
ing notice of such injunction pays the amount into the State 
treasury. 

I 

Southern Izruft Corp. vs. State, 9 C. C. R. 306. 

This claimant not only seeks an award fo r  the tax paid 
to  said Department of Finance, but seeks a further award at 
the legal rate of interest on said sum of money from the 3rd 
day of June 1940, to  the date of this award. 

The State is not liable f o r  the payment of costs or  in- 
terest in the absence of a statute subjecting it to  such liability 
and in this State there is no such statute. 

80tither~a Kra f t  Corp. vs. State, Supra. 
Phzllippps Petroleunz Corp.  vs. State, 10 C. C. R. 319. 
Phzllipps Petroleum Co. vs. Btate, 8 C. C. R. 198. 

This court regrets its inability to  award interest to  the 
claimant. 

An award is therefore entered in favor of claimant, The 
U. S. Industrial Alcohol Company, a Corporation, in the sum 
of $6,752.74. - 
(Nos. 3442, 3454, 3648, 3654 and 3655-Consolidated; No. 3 4 4 2 4 l a i m a n t  

awarded $24.00; No. 3454-Claimant awarded $28.67; No. 3648-Claimant 
awarded $44.48; No. 3654-Claimant awarded $24.00; No. 3655-Claimant ~ 

awarded $7.57.) 

WESTERN UNION TELEGRAPH Co., A CORPORATION, Claimant, vus. STATE 

Opinion $le& November 10, 1942. 
OF ILLINOIS, Respondent. / 

Claimant, proese. 
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GEORGE F. BARRETT, Attorney General; ROBERT V. 

SmvIcEs-lapse of appropriation out of which ~ o u l d  be paid- before  pre- 
sentment of bill therefor-suficaent balance an appropraataon to  cover. Where 
it clearly appears that claimant furnished services itt the request of the duly 
authorized officers of the State, and that bill therefor in  correct amount was 
not presented before lapse of appropriation out of which it could be paid, an 
award may be made for amount due, where there is sufficient unexpended 
balance in said appropriation to pay same. 

SmE-same-same-interest on amount due- State not liable for pay- 
ment  of. The State is not liable for the payment of interest, i n  the absence 
of a statute subjecting i t  to such liability and in this State there is no such 
statute. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

Claimant has filed five complaints which are consolidated 
by agreement,of the parties. 

Claim No. 3442 seeks an award in the sum of $24.00 for 
furnishing time services at the request of the House of Rep- 
resentatives at Springfield on January 1, 1938, to December 
31, 1938, as per attached statement; claim No. 3454 seeks an 
award in the sum of $28.67 for telegraph services rendered 
by claimant on July 15, 1938, at the request of James P. 
Boyle who was chairman of the appropriations committee at 
that time ; claim No. 3648 seeks an award in the sum of $44.48 
fo r  telegraph services Tendered by claimant for a series of 
telegrams signed by the then Speaker of the House, the Hon. 
Hugh W. Cross, notifying the members of the House of Rep- 
resentatives to  attend the funeral of the late Governor 
Horner. These telegrams were sent from Chicago; claim 
No. 3654 seeks an award in the sum of $24.00 f o r  time services 
furnished the offices of the Speaker of the House of Repre- 
sentatives and was contracted for by the late David Shana- 
han; and claim No. 3655 seeks an award in the sum of $7.57 
for telegraph services furnished by claimant as authorized 
by the House of Representatives through the month of May 
and June, 1940, and July, 1941. 

Claimant in addition to  seeking an award f o r  the actual 
services rendered by them to  the various departments of the 
respondent also seek interest thereon at the legal rate from 
the date of the services to the rendition of this opinion. 

It is evident from the verified complaints, the ac- 
knowledgements by letters from the various officers - of the 

OSTROM, Assistant Attorney General, for respondent. 
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respondent and the lack of defense on the part  of the Attor- 
ney General that the services were actually rendered as per 
invoices attached to  each complaint thereof. And it is further 
evident from the record that had claimant billed the various 
departments of respondent in apt t'ime they would have been 
paid in due course f o r  the reason there existed appropriations 
sufficient to  pay each claim at the time the services were 
rendered. 

Where it clearly appears that claimant rendered services 
to the State at the request of its duly authorized officers and 
for  which an appropriation existed out of which payment 
could be made therefor, an award may be made for com- 
pensation for such services, in an amount not in excess of that 
agreed upon, where such appropriation lapsed before pay- 
ment was made for  same, on claim filed within a reasonable 
time. 

Rzefler, et al., vs. Xtate, 11 C. C. R., 381. 

The State is not liable for  payment of costs or interest 
in the absence of a statute subjecting it to  such liability and 
in this State there is no such statute. 

Southern Kra f t  Corp. vs. Htate, 9 C. C. R., 306. 
Phillips Petroleum Corp. vs. Btate, 10 C. C. R., 319. 
U. 8. Industrial Alcohol Co. vs. Btate, Opinion No. 3736, Opinion 

rendered Nov. 10, 1942. 

From the record the court enters the following awards in 
favor of claimant, viz. No. 3442, $24.00; No. 3454, $28.67; No. 
3648, $44.48; No. 3654, $24.00; and No. 3655, $7.57, making a 
total due claimant on the five above complaints in the sum of 
$128.72. 

(No. 3735-Claimant awarded $33.40.) 

CHARLES WILCOX, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Novemher IO, 1942. 

WAYNE C. TOWNLEY, for  claimant. 

GEOEGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMPENSATION ACT-when award m a v  be made under f o r  
temporary total disability. Where employee of State sustains accidental in- 
juries, arising out of and i n  the course of his employment, while engaged in 
extra-hazardous employment, resulting in  temporary total disability, an award 
may be made for compensation therefor, in  accordance with the provisions of 
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the Workmen’s Compensation Act, upon compliancc? by employee with the 
requiiements thereof and proper proof of claim for same. 

FISHER, J. 
Claimant filed his complaint on July 28, 1942, claiming 

Forty-two Dollars ($42.00) additional compensation for  tem- 
porary total disability. The record consirits of the complaint 
and a report by the Division of Highways of the State of 
Illinois. 

Claimant was injured on November 3, 1941, while em- 
ployed by the State of Illinois as a truck helper on State 
Route No. 150, and, from the record, this court is of the 
opinion that he was injured during the course of and out of 
his employment and that this court has jurisdiction of the 
matter. 

The only point in controversy is the amount due claimant 
- for temporary total disability. The attending physician certi- 

fied that he was able to resume work on January 10, 1942, so 
that claimant is entitled to  compensation €or the period com- 
mencing November 4, 1941, and expiring January 9, 1942, a 
period of nine and four-sevenths (9 4/7) weeks. The report 
of the Division of Highways states that claimant was paid a t  
the rate of $85 an hour, and that employees engaged in the 
same capacity in which claimant was engaged worked eight 
(8) hours a day and worked less than two hundred (200) days 
a year. Claimant would, therefore, come under Subsection 
(e) of Section (10) of the Workmen’s Compensation Act, 
which would give him an average weekly wage of Twenty-six 
and 15/100 Dollars ($26.15). This would entitle him to Thir- 
teen and 08JlOO Dollars ($13.08) weekly, to which must be 
added ten per cent (10%) under Paragraph (1) of Subsection 
( j )  of Section (8) f o r  the reason that claimant had two (2) 
children under the age of sixteen (16) years. This makes a 
weekly compensation due him of Fourteen and 39J100 Dollars 
($14.39), to which must be added another ten per cent (10%) 
under Subsection (1) of Section (8), so that claimant would 
be entitled to a weekly compensation of Fifteen and 83/100 
Dollars ($15.83) for a period of nine and four-seventh weeks. 
He  would, accordingly, be entitled to the sum of One Hundred 
Fifty-one and 51/100 Dollars ($151.51). As he has already 
been paid the sum of One Hundred Eighteen and l lJ l00 Dol- 
lars ($118.11), there would still be due to claimant the sum 

’ 
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of Thirty-three and 40/100 Dollars ($33.40) for temporary 
total disability. The medical and hospital bills have been paid 
for by respondent. 

Award is, therefore, entered in favor of claimant for the 
said sum of Thirty-three and 40J100 Dollars ($33.40), all of 
which is accrued and is payable forthwith. 

This award being subject to the provisions of .an Act 
entitled “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if  and when approval is given, made pay- 
able from the appropriation from Road Fund in the manner 
provided for  in such Act. 

. 

(No. 3755-Claimant awarded $328.65.) 

DOMINIC GIULIANI, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opiizion filed December 18, 1942 

IRVING M. GREENFIELD, fo r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

WORKMEN’S COMPENSATION ACT-when award m a y  be made under for  
temporary total disabzlity and partial loss o f  use o f  thumb.  Where employee 
of State sustains accidental injuries, arising out of, and i n  the course of his 
employment, while engaged i n  a n  extra-hazardous enterprise, resulting in  
temporary total disability and partial loss of use of thumb, an award may be 
made for compensation therefor, in  accordance with the provisions of the 
Workmen’s Compensation Act, upon compliance by employee with the require- 
ments thereof and proper proof of claim for same. 

ECKERT, J. 
On June 16, 1942, the claimant, Dominic Guiliani, was an 

employee of the Department of Public Works and Buildings 
of the State of Illinois, Division of Highways. While 
operating a power driven mixer adjacent’to U. S. Route 41, 
at Park Avenue, in Highland Park, Illinois, he caught his left 
thumb in the moving parts of the mixer. The accident re- 
sulted in the amputation of-the distal phalange of the left 
thumb. Respondent furnished the necessary medical, 
surgical, and hospital services. 



At the time of the accident, claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State, and notice of the accident and claim f o r  
compensation were made within the time provided by the Act. 
The accident arose out of and in the course of the employ- 
ment. 

Claimant had been in the employ of the Division ap- 
proximately one month preceding the date of the injury, at 
a wage rate of fifty-five cents per hour. Eight hours con- 
stituted a normal working day, and employees of the Division, 
engaged in the same capacity, and at  the same rate as claim- 
ant, are employed less than two hundred days a year. At the 
time of the accident, claimant had no children under sixteen 
years of age dependent upon him for support. The basis for 
determining compensation is therefore a weekly wage of 
$16.92. 

No claim is made for medical, hospital, or surgical serv- 
ices, but claim is made f o r  temporary total disability and fo r  
partial loss of claimant’s left thumb. Claimant was tem- 
porarily totally disabled from June 16, 1942, the date of the 
accident, until July 27,1942, a period of five and five-sevenths 
weeks, and‘was paid compensation in the total amount of 
$50.23. During this period, however, he was entitled to’ com- 
pensation in the amount of $53.17, so that there remains due 
to  him on account of temporary total disability the sum of 
$2.94. 

Claimant has also suffered a fifty per cent loss of his 
left thumb, and is therefore entitled to  the further sum of 
$8.46 per week for thirty-five weeks, o r  the sum of $296.10. 
Since the injury occurred subsequent to July 1, 1941, the 
award must.be increased ten per cent, o r  $29.61, making a 
total of $325:71. 

Award is therefore entered in favor of the claimant for 
the total sum of $328.65 to  be paid to him as follows: 

1. 
2. 

$189.14 accrued and payable forthwith. 
$139.51 payable in weekly installments of $9.31 be- 

ginning December 21st, 1942, for a period of fourteen weeks 
with a final payment of $9.17. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay  Com- 
pensation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and , 
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being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

(No. 2984-Claimants awarded $3,500.00.) 

w. FRANK WALKOWIAI~, DIARY WALKOWIAK, R. P. LAMBERT AND 

Opanzon filed December 18, 1942. 

. STELLA LAMBERT, Claimants, us. STATE OF ILLINOIS, Respondent. 

LAWRENCE MORELL GROSS and JAMES W. BREEN, f o r  claim- 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
ants. 

OSTROM, Assistant Attorney General, for  respondent. 
DAMAGE TO PRIVATE mommy-not  t aken  for public use-caused bg con- 

struction of public zmprovemant that obstructs zngress and egress-as damage 
t o  pravate v o p e r t y  not t aken  for publac use within meanang of Constitutaon- 
award may be made for-measure of 6anLages. When ingress to  and egress 
from private property, not taken for public use is obstructed by construction 
of public improvement, resulting in a decrease in the value of such property, 
such obstruction is damage to private property not taken for public use, 
within meaning of Article I1 of Section 13, of the Constitution of 1870. 

SAM+same-sarne-measure of. The proper measure of damages to 
private property, not taken for public use, caused by construction of public 
improvement, is the difference between the fair, cash market value of the 
property, unaffected by the improvement and its fair cash value, as affected 
by the improvement. 

ECKERT, J. 
The claimants, W. Frank Walkowiak and R. P. Lambert 

are the owners as tenants in common of Lots 7, 8, 9, and 10 
in Block 16 of “Argo Third Addition to  Summit,” a sub- 
division of that part of the north y4 of the southwest quarter 
of Section 13, Township 38 North, Range 12, East of the 
Third Principal Meridian, lying east of Archer Avenue (ex- 
cept the north 540.41 feet thereof), in Cook County, Illinois. 
The claimant Mary Walkowiak is the wife of the claimant, 
W. Frank Walkowiak, and the claimant Stella Lambert is the 
wife of the c1aimant;R. P. Lambert. The property is situated 
on the northeast corner of the intersection of Archer Avenue 
and 60th Street, and has a frontage on Archer Avenue of 97 
feet, and a frontage on 60th Street of 104 feet. During the 
-12 
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period from July, 1934, to August, 1935, the Department of 
Public Works and Buildings, Division of Highways, of the 
State of Illinois, erected a new viaduct across the Indiana 
Harbor Belt Railroad on Archer Avenue just north of 60th 
Street, paved Archer Avenue from 55th Street toT63rd Street, 
and re-constructed a sidewalk on Archer Avenue adjoining 
claimants ’ property. The new roadway and viaduct were 
elevated above the level of the original road and viaduct, and. 
the approaches were lengthened and extended. 

The south approach to  the original viaduct began ap- 
proximately forty feet north of the southwest corner of claim- 
ants’ property; the south forty feet of frontage of claimants’ 
property was on a level with Archer Avenue; along the re- 
maining fifty-seven feet of frontage there was a gradual rise, 
the height of which increased to approximately four feet at 
the north line of claimants’ property. The original sidewalk 
ran parallel with the front line of the property and continued 
up and on the approach. There was no retaining wall or hand 
rail on the original roadway opposite claimants ’ property. 

The elevation of the new roadway and viaduct at the 
southwest corner of claimants properly is approximately 
one foot, and the elevation of the retaining wall of the viaduct 
increases until it reaches the height of eight feet a t  the north 
line of the property. There is a concrete hand rail three and 
one-half feet high superimposed upon the retaining wall and 
extending north from a point forty feet north of the south 
line of the property. The old sidewalk, which was torn up, 
was replaced the length of claimants’ property only, and is 
now a dead-end walk. The new sidewallr, running along the 
new roadway and over the new viaduct, veers away from 
claimants’ property so that a t  the north end it is approxi- 
mately twelve feet from the old sidewall.:. Claimants’ prop- 
erty is now in a depression, and ingress and egress to and 
from Archer Avenue is completely obstructed. 

Claimants purchased the property in 1930 for $8,000.00. 
At that time the property adjoining on the north was owned 
by the Catholic Bishop of Chicago, and claimants hoped a 
church o r  school might be built on this adjoining tract which 
would increase pedestrian traffic in front of their property 
and enhance its value as a business site. With this thought 
in mind, in August or September, 1930, they refused an offer 
of $100.00 a front foot. Subsequently, they expended ap- 

. 
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proximately $1,100.00 for various street improvements. The 
property is now free and clear of liens. 

Claimants contend that by the construction of the new 
viaduct, they have sustained a loss of $3,500.00 in the value 
of their property. Their right to an award is derived from 
Section 13 of Article 2 of the Constitution, which provides 
that private property shall not be taken o r  damaged for  pub- 
lic use without just compensation. Where the property is not 
taken but is damaged f o r  public use, the proper measure of 
damages is the difference between its fair cash market value 
immediately prior to  the improvement and its fair cash mar- 
ket value immediately after the improvement. Oettimg VS. 

State, 11 C. C. R. 527. 
Ernest H. Lyons, a real estate broker and appraiser for 

more than thirty-five years in Chicago and vicinity, called as a 
witness fo r  the claimant, testified that in his opinion the prop- 
erty prior to the construction of the new viaduct had a fair 
cash market value for its highest and best use of $6,000.00; 
that at the time of the completion of the new viaduct, the fair 
cash market value of the property was $2,500.00; that the 
property lost its most valuable accessibility and availability 
in. the obstruction of its frontage on Archer Avenue from 
which it previously had derived most of its value. 

Donald T. Morrison, a real estate broker and appraiser 
in Cook County f o r  many years, called as a witness f o r  the 
respondent, testified that in his opinion the highest and best 
use for which the property was immediately available prior 
to the construction was for business or commercial purposes ; 
and that the construetion had not changed this use. He testi- 
fied that immediately prior to  the construction of the new via- 
duct the fair cash market value of claimants’ property in his 
opinion, was $5,000.00, and that immediately after the con- 
struction and improvement the fair cash market value was 
$4,500.00. I n  arriving at these values the witness considered 
the location and size of the property, surrounding conditions, 
the real estate market at the time of the improvement, recent 
sales of property in the neighborhood, and the highest and 
best use of the property. He testified that the property could 
still be used f o r  commercial purposes, entering on 60th Street 
instead of on Archer Avenue, and that f o r  such purposes the 
widening and paving of the viaduct had benefited the 60th 
Street frontage. On cross-examination, the witness stated 
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that in January, 1931, a lot 25x125 feet on Archer Avenue, 
located about 150 feet south of 60th Street,, had sold fo r  $70.00 
a front foot. 

The court has inspected the property, and from such in- 
spection, and from the testimony of the witnesses, the court 
fhds that the property of the claimants has been damaged 
by the construction of the viaduct on Archer Avenue in the 
amount of $3,500.00. 

An award is therefore entered in favor of the claimants 
in the sum of $3,500.00. 

. 

(No. 3666-Claimant awarded $173.25.) 

CARL BROWN, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Januarg 12, 19.w. 

M. J. HANAGAN, for claimant. 
GEORGE F. BARRETT, Attorney General;- ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT-when award m y  be made under for 

partial loss of use of thfcmb. Where it  appe‘ars that  employee of State, sus- 
taining injuries, arising out of and in the course of his employment, result- 
ing in partial loss of use of thumb, was at the time thereof within provisions 
of Workmen’s Compensation Act, an award may be made for compensation 
therefor, in accordance with the provisions thereof, upon compliance by said 
employee with the requirements thereof and proper proof of claim for same. 

FISHER, J. 
The claim was filed on November 26, 1941, f o r  benefits 

under the Workmen’s Compensation Act. The complaint 
alleges that on September 5, 1941, claimant was injured in an 
accident alleged to have arisen out of and in the course of his 
employment as a guard at the Southern Illinois Penitentiary. 

The complaint further alleges that on September 5, 1941, 
claimant was attacked by an insane inmate of said institution 
and in the ensuing scuffle sustained a fritcture of the thumb 
of his right hand and injuries to  the right hand. 

The complaint further alleges that employees engaged 
in the same capacity as claimant earn an average yearly sal- 
ary of $1,560.00. Medical and hospital (care have been fur- 
nished by the State. 

Claimant prays an award fo r  twenty (20) per cent loss 
of the use of his right hand. No claim is made f o r  temporary 
total disability. 
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The record in this case consists of the original complaint, 
amended complaint, report of the Department of Public 
Safety, report of Dr. A. F. Barnett, the transcript of the evi- 
dence, waiver of statement, brief and argument by claimant, 
and respondent’s statement, brief and argument. 

As respondent had immediate notice of the accident on 
the date it occurred and the complaint was filed less than 
three months after the date of the accident, the jurisdictional 
requirements of Section 24 of the Workmen’s Compensation 
Act have been complied with and this court has jurisdiction 
of the matter. 

From the evidence, it appears that claimant was injured 
in the course of and out of his employment, and the only ques- 
tion presented for determination is the extent of the injury 
and the compensation payable. Claimant received full salary 
during the period after the injury and makes no claim f o r  
temporary tot a1 disability. 

The evidence shows that claimant’s thumb was fractured. 
X-rays taken by L. H. Dunham, physician at the penitentiary 
showed a transverse fracture of the proximal end of the 
proximal phalange of the right thumb. Some displacement 
of fragments occurred. The fracture was reduced and good 
alignment obtained. A splint was applied and claimant re- 
turned to  work. Later x-rays showed good alignment and 
early callous formation. In the opinion of Dr. A. F. Barnett, 
claimant suffered a fifteen (15) per cent loss of the use of his 
right thumb. 

Claimant has prayed fo r  an award for twenty (20) per 
cent loss of the use of his right hand. From the evidence, if  
any award were to  be made in favor of claimant, it would 
have to  be confined to  the partial loss of the use of the thumb 
only. In  claimant’s testimony he stated that he cannot pull 
his thumb to the palmar surface of his hand as well as he can 
his uninjured thumb, and that he had also lost some of his 
ability to grip objects. On cross examination, claimant stated 
that he was able to  extend both thumbs from the index finger 
equally, and was able to  place the injured thumb at the base 
of each of the four fingers, but that in-making a fist he was 
not able to  clinch the right thumb quite as hard as with the 
left thumb. 

From the evidence, we are of the opinion that claimant 
suffered a fifteen (15) per cent loss of the use of his right 
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thumb. Claimant is, therefore, entitled to an award under 
Section 8 of the Workmen’s Compensation Act, Sub-sections 
(E l), (L), in the sum of $173.25, all of which has accrued at  
this time. 

An award is therefore entered in favor of claimant, Carl 
Brown, for the sum of One Hundred Seventy-three and 251100 
Dollars ($173.25). 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

8 

(No. 3767-Claimant awarded $112.00.) 

THE C A T H O L I C  BISHOP OF CHICAGO,  A CORPORATION,  SOLE O W N E R  AND 
OPERATOR OF MOUNT CARMEL CEMETERY, Claimant; vs. STATE OF 
ILLINOIS, Respondent. 

Opiniom filed January 12, 1943. 

JAMES J. O’BRIEN, for  cla.ima.nt. 

GEORGE F. BARRETT, Attorney General; ROBZRT V. 
OSTROM, Assistant Attorney General, for respondent. 

SmvIcm--lapse of appropr6ation before paymen.t--suficient xnexpended 
balance &-when  award m a y  be made for value of. Where one renders 
services to the State on the order of one authorized to contract for same, and 
submits a bill therefor, in correct amount within a reasonable time and due 
to no fault or negligence of claimant, same is not approved and vouchered for 
payment before lapse of appropriation from which it is payable, an award for 
the reasonable value of same may be made, where a t  the time services were 
rendered there were sufficient funds remaining therein to pay same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
I court : 

This complaint was filed on the 2nd. day of December,. 
1342, seeking an award in the sum of One Hundred Twelve 
($112.00) Dollars, for hauling and erecting twenty-eight 
“free government headstones 7 7  at the graves of deceased 
veterans whose names, rank and division to which they be- 
longed, is shown in detail in the complaint. 
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The sum claimed, when broken down, represents a charge 
of $4.00 per headstone. 

The invoices, one dated September 28th, 1942, in the 
amount of $64.00 and the other dated October 2nd, 1942, in 
the amount of $48.00, copies of which are attached to this com- 
plaint, mere presented to  the Bureau of War  Veterans Graves 
Registration, Springfield, Illinois, and were returned unpaid 
because of a lapse of the appropriation out of which these 
claims should have been paid. 

This record consists of the complaint, stipulation of the 
claimant and the Attorney General, report of the Auditor of 
Public Accounts, and report of the Brigadier General, Leo M. 
Boyle, dated December 8th, 1942. Paragraphs five and six of 
the report of the Brigadier General read as follows: “The 
claim fo r  the twenty-eight free government headstones is 
recognized as valid. Three of the headstones were ordered 
direct from the War Department, Washington, D. C., by the 
applicants ; twenty-five of the headstones were ordered 
through the War Veterans Graves Registration. The Super- 
intendent of Mount Carmel Cemetery acknowledges and signs 
a statement to  the effect that each individual government 
headstone has been erected at  the proper designated grave 

Upon a reading of this record, consisting of the above 
documents the court is convinced that the services were ren- 
dered by the claimant and the claims should be paid. 

The Brigadier General acknowledges that the services 
were rendered by claimant, and that the amount is correct and 
valid and the claim should be paid. The Auditor of Public 
Accounts acknowledges that an appropriation existed for 
transporting and setting headstones and incidental expenses . 
at  the time the services were rendered by claimant. 

We have repeatedly held where claimant has rendered 
services tp the State on the order of one authorized to con- 
tract for it, and submits a bill therefor within a reasonable 
time and due to  no fault or negligence on the part of claimant, 
same is not approved and vouchered f o r  payment, before the 
lapse of the appropriation from which it is payable, an award 
for the reasonable value of same may be made, where at the 
time the services were rendered there were sufficient funds 
remaining therein to  pay same. Rock Islaad Sand & Gravel 

, 

1 7  . . .  
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Co. vs. State, 8 C. C. R. 165 ; Oak Park Hospital Iizc. v"s. State, 
11 C. C. R. 219, and cases cited thereunder. 

This case comes within the rule above set forth. An 
award is therefore entered in favor of the claimant for  the 
sum of One Hundred Twelve ($112.00) Dollars. 

(No. 3723-Claimant awarded $875.00.) 

RICHARD E. COYLE, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opanam filed Januaru 12, 1949. 

KIRKLAND, FLEMING, GREEN, MARTIN & ELLIS, for claim- 

GEORGE F. BARRETT, Attorney General; ROBBRT V. 
ant. 

OSTROM, Assistant Attorney General, for respondent. 
I L L I N O I ~  NATIONAL Guano-personal injtiry sustained by  member of while 

on  dtitu-when compensation. m y  be awarded for. .4 member of the Illinois 
National Guard, who sustains personal injuries, while in the active per- 
formance of his duties, under orders of the Commander in Chief, which pre- 
vent him from following his usual occupation, from which he derives his 
living, is entitled to compensation therefor, under authority of the Military 
and Naval Code, upon compliance with the terms and provisions thereof. 

~ ECKERT, J. 
On August 11, 1940, claimant, Richard E. Coyle, a First 

Lieutenant of Infantry, attached to Company G, 132nd In- 
fantry, Illinois National Guard, was ordered by proper mili- 
tary authority t o  proceed with his regiment to Sparta, 
Wisconsin, where he was engaged in military maneuvers until 
August 30, 1940. Claimant there contractled poliomyelitis, as 
a result of which he was unable to  return to his employment, 
as salesman of advertising f o r  the Chicago Tribune, until 
September 15, 1941. 

On March 2, 1941, a board of three medical officers, duly 
convened by order of the Commander in Chief, determined 
that claimant's disability was in fact incurred while claimant 
was acting as an officer on duty with the Illinois National 
Guard, recommended that he be reimburaed f o r  all hospital 
and medical bills, and that "full favorahle consideration be 
given Lieut. Richard E. Coyle, in regard to his pay f o r  the 
period of his disability." Claimant was thereafter reim- 
bursed for his hospital and medical bills, and his active serv- 
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ice pay until the date of his discharge from the hospital on 
November 12, 1940. 

On July 8, 1942, a board of three medical officers, duly 
convened by order of the Commander in Chibf, after physical 
examination of claimant and survey of hospital and other 
records pertaining to  the case, found that claimant had at- 
tained the maximum recovery possible, and had no permanent 
disability. The board recommended favorable consideration 
of pay for claimant from November 12, 1940, to  September 
15, 1941, “during which period his convalescence prevented 
his following his usual occupation. ” 

Claimant alleges that while in the actual service of the 
State, under orders of the Commander in Chief, he received 
a monthly salary of $188.33, a rental allowance of $60.00 per 
month, and a subsistence allowance of $36.00 per month ; that 
one-half of his active service pay is therefore $142.16 per 
month; and that he is entitled to  receive one-half of his active 
service pay from November 12, 1940, to  September 15, 1941, 
o r  an aggregate sum of $1,421.60. 

This claim arises under the Military and Naval Code of 
the State of Illinois, (Illinois State Bar  Statutes, Chapter 
129), which is a complete code f o r  the military and naval 
affairs of the State. (Hays  vs. Illinois Trmsportatioiz Com- 
p e r q ,  363 Ill. 397.) Section 3 of Article XVI of the code pro- 
vides that when in actual service of the State, under orders 
of the Commander in Chief, officers of the National Guard, 
except officers on permanent duty and receiving a regular 
salary, shaU receive the same pay as provided by law f o r  
officers of the United States Army of like grade, including 
longevity pay. From the uncontradicted report of the Ad- 
jutant General, which is a part of the record in this case, it 
appears that claimant has had more than three years service 
in the National Guard, and is therefore entitled to longevity 
pay; that the base pay of a first lieutenant is $166.66 per 
month, which amount, plus longevity pay fo r  more than three 
years service, brings the amount of his pay and longevity to  
$175.00 per month. 

Section 10 of Article XVI provides that any officer who . 
is wounded or disabled in any way while on duty and lawfully 
performing the same, so as to prevent his working at  his pro- 
fession, trade, or  other occupation from which he gains his 
living, shall be entitled to draw one-half his active service 

- 

, 
. 
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pay, as specified in Section 3, for not to exceed thirty days of 
such disability, on the certificate of. the attending medical offi- 
cer; that if still disabled at  the end of thirty days, he shall 
be entitled to draw pay at the same rate for such period as a 
board of three medical officers, duly convened by order of the 
Commander in Chief, may determine to  be right and just, but 
not to exceed six months unless approved by the State Court 
of Claims. 

A board of three medical officers, duly convened by order 
of the Commander in Chief, has found that the disability of 
the claimant was incurred while he was on duty and lawfully 
performing the same, and has recommended payment of one- 
half claimant’s active service pay from November 12, 1940, to 
September 14, 1941. There is nothing in the record to  indi- 
cate that the finding of the board was erroneous. Claimant 
has complied with the provisions of Section 10, (Echols vs. 
State of Illirzois, 10 C. C. R. 112; Louis Imsalato vs.‘State of 
IZZiaois, Court of Claims, Case No. 3488), and is therefore en- 
titled to  an award for one-half his active service pay in the 
amount of $87.50 per month for a period of ten months, o r  
the total sum of $875.00. 

Award is therefore entered in favor of the claimant in 
said sum of $875.00. 

(No. 3593-Claim denied.) 

ANNA A. ESKER, ADIIII~ISTRATOR OF THE ESTATE OF LAWRENCE F. 
ESKER, DECEASED ; AND EUGENE A. ESKER., ANDREW THEODORE 
ESKER, EDGAR L. ESKER, MINORS, BY ANNA A. ESKER, THEIR NEXT 
FRIEND, Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed January 12, 19& 
I 

PARKER, BAUER & PARKER, for claimants. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION Am-claim under for death resulting from 
tvphoid fever-alleged to  have been contracted from drinking water procured 
from smrces near place of employment-when evidm-e inmificient to  sustain. 
The evidence is wholly insufficient to sustain a claim for compensation for 
death of employee, resulting from typhoid fever, alleged to have been con- 
tracted by reason of drinking water, while at work, procured from sources 
near his  places of employment, where it clearly appears that said deceased 
consumed food and drank water from various sources, any of which might 
and could with equal probability cause the contraction of said fever. 
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Saari:-bzci-deit of proof i n  cluims under-is on claimant. Claimant has 
the burden of proof upon every essential element of a right to compensation, 
and the proof required is that he establish every disputed question of fact 
as t o  such right, by a preponderance or greater weight of the competent evi- 
dence, and no award can be based upon speculation, surmise, conjecture or 
upon a choice between two views equally compatible with the evidence. 

FISHER, J. 
This claim was filed March 6, 1941. It is for benefits 

under the TVorkmen’s Compensation Act claimed for the 
death of claimant’s husband from typhoid fever alleged to 
have been contracted out of and in the course of his employ- 
ment. 

Claimant further alleges that deceased, Lawrence F. 
Esker, was employed by the State of Illinois as a foreman on 
maintenance road work; that it was necessary for him to stay 
away from home some weeks while so employed, and that 
respondent paid the costs for his lodging and food while away 
from home. 

Claimant further alleges that the said Lawrence F. Esker 
contracted typhoid fever on the 16th day of October, 1940, 
while away from his home in connection with his duties, by 
drinking water which was contaminated. 

The evidence shows that the crew with whom Lawrence 
F. Esker worked, would be away from home during the week 
and return home on week ends; that during the week they 
would stay at hotels or  private rooming houses in cities near 
their work; that they would obtain most of their meals in 
restaurants ; that they would take water out with them from 
the city in which they were staying; also that much of their 
drinking water was obtained from wells, cisterns, or  from 
farms and residences near their work. 

The evidence further shows that the deceased had no 
running water in his home, and that the drinking water used 
at his home was secured from wells from nearby neighbors ; 
that about a month subsequent t o  her husband’s death, claim- 
ant herself and her son became ill with typhoid fever. The 
evidence does not show that any tests mere made of any of 
the sources of the water supply to  determine if any of them 
were conta.minated with typhoid germs. 

The applicant has the burden of proof upon every essen- 
. tial element of a right to compensatipn. The proof required 
is that the applicant establish every disputed question of fact 

’ 

- 
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as to a right to  compensation by a preponderance of the com- 
petent evidence in the record. An award cannot be based 
upon speculation, surmise, conjecture or upon a choice be- 
tween two views equally compatible with the evidence. 

Eauer d- Black vs. Ind. Corn ,  322 Ill. 165. 
Madison Coal Gorp. vs. In&-Com., 320 Ill. 293. 

I An award may not be based upon imagination, specula- 
tion o r  conjecture, but must be based upon facts established 
by a preponderance of the evidence. 

Labby, McNeill & Lzbby vs. Ind. Corn., 326 111. 293. 
Paradzse Coal Co. vs. Ind.  Corn., 324 id 420. 
Camp Sprang Malls Co. vs. Ind. Corn., 302 id 136. 

WORKMEN'S COMPENSATION Am-jurisdiction of ccurt t o  hear claims. f o r  
c m p m s a t i c m  tinder-giving .notice 'of accident, making claim f o r  and filing 
application f o r  compensatiom wi th in  t ime  fixed in Xection 24 of, condition 
precedent t o .  jurisd~ction-paragraph (h)  of Section 19, not applicable in 
original proceeding under. The precise question involved herein was before 
the court in  the case of Malcolm vs. State, No. 3546, ante, in this volume, and 
the decision therein is controlling in  this case. 

FISHER, J. 
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This claim was filed July 17, 1940, seeking an award in 
the sum of Three Thousand Dollars ($3,000.00) f o r  injuries 
suffered by claimant while employed as a laborer on State 
Bond Issue Route No. 145 on January 16, 1939. Amended 
complaint was filed December 20, 1940. Claimant was paid 
f o r  total temporary disability, and’the final period f o r  which 
said compensation was paid was from June 6th to June 20th 
inclusive, 1939. 

This claim now comes before the court on the original 
complaint, respondent’s motion to dismiss with affidavit in 
support thereof, respective briefs and arguments of respond- 
ent and claimant, claimant’s amended complaint, reports of 
the Division of Highways, and transcript of evidence on be- 
half of claimant. - 

Section 24 of the Workmen’s Compensation Act provides, 
in part, as follows: 

“Unless application for compensation is filed with the Industrial Com- 
mission within one year after the date of the last payment of compensation, 
the right to  file such application shall be barred.” 

I n  the Act creating the Court of Claims it is provided 
that this court shall have the power “ to  hear and determine 
the liability of the State f o r  accidental injuries or  death 
suffered in the course of employment by an employee of the 
State, such determination to  be made in accordance with the 
rules prescribed in the Act commonly called the Workmen’s 
Compensation Act. ” 

These, by limitation, are jurisdictional, and unless they 
are followed by a claimant this court is without jurisdiction 
to hear the matter and, upon motion, the complaint must be 
dismissed. 

Claimant admits that this claim as filed does not comply 
with Section 24 and, since the complaint shows on its face that 
more than twelve months elapsed from the date of the injury 
and/or the last payment. of compensation and the date of 
filing claim, the court must conclude that the provisions of 
Section 24 of the Workmen’s Compensation Act have not been 
complied with and the court lacks jurisdiction to consider this 
claim under that section. 

Claimant seeks to bring his claim within Section 19, Para- 
graph (h)  , which provides- 

“An agreement or award under this Act providing for compensation in 
installments may at any time within eighteen months after such agreement 

/ 



348 

~ 

ECEERT, J 

or award be reviewed by the Industrial Commission at the request of either 
the employer or employee.” 

This question was decided by the court in the case of 
Clarewe Malcom vs. State of Illinois, No. 3546, opinion pen- ~ 

dered at the September, 1942, term of this court, in which case 
this question was discussed in detail, and the court concluded 
that paragraph- (h)  of Section 19 was not applicable in 
original proceedings. 

This court being without jurisdiction, the motion to dis- 
miss by respondent is therefore granted aad the complaint is 
hereby dismissed.. . 

(No. 3740-Claim denied.) 

ELMER E. HERSMAN, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 

I Opiniom. filed Janzcaru 12, 1949. 

J. P. STREUBER, fo r  claimant. 
GEORGE E’. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT - znjury resulti%,q in hernia - refusal to  

submit t o  operation- bars award f o r  compensation. An employee of State 
who sustains accidental injuries, arising out of and i n  the course of his em- 
ployment, while within the provisions of the Workmen’s Compensation Act, 
resulting i n  a hernia, is not entitled to compensation for such injuries under 
Act, as long as he refuses to submit to an operation therefor, where State 
offers to furnish same through his own physician and the court finds that 
such operation is reasonably necessary to effect a recovery, is not dangerous 
to life or health, has a reasonable certainty of success, involves no extra- 
ordinary suffering and is such as any reasonable man would desire for his 
own recovery, as empioyee must either submit to said offered surgery or be 
denied the benefits of the Act. 

Claimant, Elmer E. Hersman, in hie complaint filed in 
this court on August 4, 1942, alleges that on June 12, 1942, he 
was employed by the Department of Public Works and Build- 
ings, Division of Highways, of the State of Illinois, and that 
while lifting concrete tile forming a culvert across Milton 
Road at Alton, Illinois, he suffered an injury which arose out 
of and in the course of his employment.. Respondent has 
moved to dismiss the claim on the ground khat claimant’s in- 
jury is a hernia; that respondent has offered claimant such 
medical and surgical care, by claimant’s own physician, as is 
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necessary fo r  recovery; that claimant has refused to submit 
to such necessary medical and surgical treatment. The mo- 
tion is supported by affidavit. 

Under Section 6, Sub-section 6, of “An Act t o  create 
the Court of Claims and to  prescribe its powers and duties,’’ 
this court has jurisdiction to  hear and determine claims for 
accidental injuries o r  death suffered in the course of employ- 
ment by employees of the State. Such determination is to be 
made “in accordance with the rules prescribed in the Act 
commonly called the ‘Workmen’s Compensation Act.’ ” It is 

. therefore the duty of this court, as it is the duty of the Indus- 
trial Commission, to determine in cases of this kind whether 
an  employee shall submit to  an operation. If an award has 
already been entered, the question arises under Section 19 (d)  
of the Workmen’s Compensation Act; if an award has not 
been made, the question arises in the determination of the 
cause of the alleged disability. If the court finds that an 
operation is reasonably necessary to  effect a recovery, is not 
dangerous to  life or health, has a reasonable certainty of 
success, involves no extraordinary suffering, and is such as 
any reasonable man would desire f o r  his own recovery, the 
employee must either submit to  the surgery or  be denied the 
benefits of the Workmen’s Compensation ‘Act. Whittika vs. 
Industrial Commission, 322 Ill. 368 ; Pocahontas MiNing Corn- 
pmy vs. Industrial Commissiom, 301 Ill. 462; Rosenthal & 
Company vs. I?zdustrial Commissiom, 295 Ill. 182; Mt.  Olive 
Coal Company vs. Industrial Commission, 295 Ill. 429 ; Joliet 
Motor Companny vs. Iadustrial Commission, 280 Ill. 148. 

An operation f o r  hernia offers claimant the only reason- 
able prospect of complete recovery; it is not attended with 
danger to  life or health or  extraordinary suffering. Recovery 
from a hernia does not occur in the ordinary process of heal- 
ing, by allowing nature to take its course, as is the case with 
many Founds. Rosenthal & Company vs. Industrial Commis- 
sion, supra. It is a matter of common knowledge that men 
generally are desirous of obtaining the relief from injuries 
of this kind which only surgery can give. Claimant’s refusal 
to submit to  an operation is unreasonable and is the cause of 
his present incapacity. So long as he persists in this refusal, 
he is not entitled to the benefits of the Workmen’s Compensa- 
tion Act. 

Respondent’s motion to  dismiss is therefore granted. 

- 
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(No. 3762-Claim denied.) 

DOROTHY JENSEN, Claimant, 2’s. STATE OF ILLINOIS, Respondent. 

Opnto*n filed January 12, 1945. 

LAURENCE B. JACOBS, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

NmuctmcE-employees of  Divzsaon of Highways- State not ltable for- 
r k e - o f  respondeat supertor not applzcable t o  State-award cannot be wLade for  
damages resulttng froin,  o n  grounds of equaty and, good consczence. I n  the 
construction and maintenance of its public highways, the  State exercises a 
governmental function and is not liable for damages t o  property, caused by 
either a defect i n  the construction or failure to maintain same i n  a safe con- 
dition, or for the malfeasance, misfeasance or negligence of its officerk, agents 
or empIoyees in  connection therewith, and no award can be made therefor, 
under any theory of law or equity. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

Claimant seeks an award in the sum of Two Hundred 
($200.00) Dollars for damages to her automobile and One 
Thousand ($1,000.00) Dollars for personal injuries received 
by her on the 6th day of May, 1942, alleged t o  be the result of 
negligence on the part  of the State of Illinois through its em- 
ployees, agents o r  officers. 

Claimant alleges that on said date while driving her auto- 
mobile with due diligence and care for her own safety in 
Chicago, along and upon the State Highway at  95th Street 
near the intersection of Melviria Avenue the roadway caved 
in, causing her car to overturn. The claimant sustained a 
broken arm and damage to her automobile as aforesaid. 

This claim is predicated on the assumption that the State, 
in the exercise of a governmental function, is liable for in- 
juries to persons resulting from the negligence of its officers, 
agents or employees. 

As this complaint is drawn it would he insufficient, if the 
State were suable, f o r  the reason that it fails to allege that 
the State or its employees had actual notice of the alleged 
defect in the pavement o r  that it had existed f o r  such a 
length of time that the State was presumed to have notice of 
such defect. 

It has been repeatedly held, by this clmrt, that the State 
is not liable f o r  injuries to persons o r  property resulting from 
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the negligence of its employees. Krarner vs. State, 8 C. C. R., 
31; Johnston. vs. State, 9 C. C. R., 381; Finizey vs. State, 9 C. 
C. R., 327; Moffett vs. State, 10 C. C.  R., 54; Dugar vs. State, 
No. 3549, opinion rendered February 14, 1941. 

And the fact that the negligence is gross o r  wanton does 
flat change the rule. Stanley vs. State, 10 C. C. R., 146; Gar- 
butt vs. State, 10 C. C. R., 37 ; Dugar vs. State, supra. 

The Court of Claims has jurisdiction to  recommend an 
award only where the State would be liable in law o r  in equity, 
in a court of general jurisdiction if it were suable. Crabtree 
vs. State, 7 C .  C. R., 207; Helen Turner et a1 vs. State, No. 
3633. 

The Attorney General having filed a motion to dismiss 
the complaint, this court after full consideration of the com- 
plaint and the authorities must sustain the motion. 

Motion sustained. Complaint dismissed. 

(No. 2659-Claim denied.) 

PATRICK J. O’HERRON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed January 12, 19@. 

LLOYD C. MOODY, f o r  claimant. 

GEORGE F. BARRZTT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION Am-refusal of employee to  submit to  medical 
treatment as required by Paragraph ( d )  of Section S>of-relieves State from 
payment of  compensation under, Where employee sustaining accidental in- - 
juries, arising out of and in the course of his employment, while engaged in 
extra hazardous employment, resulting i n  alleged partial permanent disa- 
bility, fails to co-operate with employer, by refusing to submit to such medi- 
cal, surgical and hospital treatment, as are reasonably essential to  promote 
his recovery, as required by Paragraph (d)  of Section,8 of Workmen’s Com- 
pensation Act, such refusal relieves employer from payment of compensation 
for such alleged disability. 

The general rule of law that  the burden of proof is 
upon the plaintiff to prove his case by a preponderance, o r  greater weight of 
the evidence is applicable to claims under the Workmen’s Compensation Act. 

CHIEF JUSTICE DAMRON delivered the opinion of the 

This complaint was filed in this court on April 20, 1935, 
The 

SAm+-ewidence. 
- 

court: 

f o r  benefits under the Workmen’s Compensation Act. 
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complaint alleges that on April 28, 1934, claimant was injured, 
while employed by the State of Illinois as a laborer in a con- 
struction gang engaged in building a durable hard surfaced 
road about one mile from Stone Church, Illinois. 

It states that said injury arose out of and in the course 
of his employment and that immediate notice was given fo 
the time-keeper and to  the superintendent in charge of the 
construction gang in which claimant was working. . That 
claimant made immediate claim f o r  compensation for the in- 
juries he so received and thereafter from the date of said acci- 
dent to and including September 8, 1934, the respondent paid 
claimant temporary compensation in accordance with the 
terms and provisions of the Workmen's Compensation Act. 

The complaint states that as a direct and proximate re- 
sult of said injury claimant was disabled and unable to  
perform his usual and customary occupation or to continue 
his employment fo r  the State of Illinois and has so remained 
from the time of his injury and will continue permanently to 
be so disabled. 

That the average earnings of the claimant during the 
period of time he worked fo r  respondent prior to said injury 

- were $25.00 per week; that the average earnings of other 
employees of the State of Illinois in the same line of work 
as claimant during the period next preceding the time of said 
accident were $25.00 a week or  upward. 

That the respondent. paid the following amounts for 
medical and surgical services rendered : Dr. H. Schmidt, 
Okawville, Illinois, $29.00 ; Dr. George K. Wilson, Streator, 
Illinois, $5.00; Dr. George J. Powers, Streator, Illinois, 
$17.00 ; St. A1ai.y 's Hospital, Streator, Illinois, $22.00, and 
that since the accident the respondent has paid claimant 
wages- aggregating $64.00 and the aggregate sum of $165.00 
as compensation which said amounts were paid by warrants 
in the following amounts : $22.00, $33.00, $44.00, $22.00, 
$22.00, and $22.00. ' 

That at  the time of said injury claimant was forty-five 
years of age ; was married and had one child, John 0 'Herron, 
then aged fourteen years, who resided with the claimant at 
Streator, Illinois. 

Wherefore claimant says that he has sustained damage 
by reason of the premises in the sum of $10,000.00, which 
claimant prays may be allowed to him as compensation for 
his said damages and injuries. 

. 
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The record in this case consists of the original complaint, 
bill of particulars and notice of the accident which was served 
on the respondent, tes’timony of Dr. George J. Powers taken 
on October 26, 1936, for claimant and the testimony of Dr. H. 
B. Thomas taken on July 13, 1938, for respondent. 

As respondent had immediate notice of the accident on 
the date it occurred and the complaint was filed less than one 
year subsequent to said injury, the jurisdictional require- 
ments of Section 24 of the Workmen’s Compensation Act 
have been complied with and this court has jurisdiction of the 
matter. 

From the evidence it appears that claimant’s injuries 
arose out of and in the course of his employment and the only 
question presented for determination is the extent of the in- 
jury and the compensation payable, if any. 

Dr. George J. Powers, called on behalf of claimant, was 
asked the following question and gave the following answer: 

Q. “Have you a n  opinion, doctor, as  to the particular nature of the 

A. “I am not clear as to that, that is definitely. I couldn’t put my 
I just know the condition is  

injury which is causing his suffering.” 

finger on the spot and say, ‘that’s it.’ 
there and in my opinion permanently disables him.” 

On October 29, 1936, the respondent employed Dr. H. B. 
Thomas of Chicago, Orthopedic Surgeon to  treat claimant. 
Dr. Thomas testified that he took the case history from the 
claimant and gave him a thorough examination including 
x-rays, giving particular attention to the region that he com- 
plained of, namely the right lower back, concentrating on the 
sacro-iliac joint on the right side in the lower back. H e  states 
he saw claimant about five times, examined him twice, the 
second time on December 5th, the same year. As the result 
of such examination he found but one objective symptom, 
using the straight leg raising test. The movement test was 
negative ; other tests that were made were negative. He was 
given some physiotherapy diagnostic treatments and tests 
which showed that he had some trouble in his sacro-iliac joint, 
right. The doctor further testified that of all the symptoms 
that were related to him by the claimant and of the objective 
findings through examinations that the above was the only 
injury the claimant was then suffering from and that claim- 
ant was able to  perform manua3 labor if he was inclined to 
do so. He gave him heat treatments and some massage, 
kneading out the stiffness of his muscles, but that he did not 

- 
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get a fair chance with his treatment; tha,t claimant was not 
cooperative that he did not stay in Chicago so that he could 
have been treated and he further stated that had claimant re- 
mained and accepted the treatment prepsred f o r  him by the 
respondent that in his opinion the claimant might have gotten 
well; that he had had many types of hijuries such as this, 
and that they responded from such treatment. 

On cross examination Dr. Thomas testified: “My opin- 
ion was that he did not have any permanent disability at  the 
time I examined him.” 

’ And again on cross examination: 
Q. “Did you find any tenderness around the sacro-iliac region?” 
A. “Nothing that I interpret as tenderness. I found some jumping. He 

jumped once before my finger touched him.” 
Q. “Would you say that  was caused by mental Sear that you were about 

to  touch him?“ 
A. “Either that, either a mental fear or malingering. I think that he 

has some of both. I think he had some slight inflammation in the 
muscles. I don’t think there is any in the sacro-iliac region a t  all.” 
“Would you say that this man has been malingering?” 
“I would say so  from the first time I saw him.” 

Q. 
A. 

There may be some slight permanent loss suffered by this 
claimant as a direct result of said accident, but this court can- 
not, with any degree of certainty determine the extent from 
the record before it. The burden of proof is on the claimant, 
and this court has repeatedly held that awasds cannot be 
based on conjecture and surmise. 

It is the opinion of this court as found by the record that 
claimant did not cooperate with the respondent as required 
by paragraph (d)  of Section 19 of the Workmen’s Compensa- 
tion Act, by refusing to  submit to such medical, surgical, and 
hospital treatment as was reasonably essential to promote 
his recovery. And that by such refusal the respondent has 
been relieved from compensation payments. Whitt ika vs. In- 
dustrial Cornrnissioh, 322 Ill. Sup. 368. 

And further the record shows that if claimant had sub- 
mitted to such treatments as offered by the respondent a full 
recovery might have been had. 

Under this record the claimant is not entitled to an 
award. 

Award denied. Complaint dismissed. 
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(No. 3749-Claim denied.) 

PHIL SAWICICI, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opanaon filed January 12, 194% 

WHITNEY, TEITELBAUM & FREEMAN, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMCS’S COMPENSATION ACT-maktng claim f o r  compensation and f i l ing  
applacatzon therefor wt th in  t ime  fixed a n  Sectaon 24 of  Act  as a conditaon 
precedent t o  jiirasdictaon of court. Where the record discloses that no claim 
or demand for compensation was made by employee within six month’s after 
date of accident, nor any application made therefor within one year after date 
of injury, the court is  without jurisdiction to proceed with hearing on any 
claim for compensation filed thereafter. 

SAME-lamztataons-Sectaon 10 of Court of Clazms Act inapplicable in 
claims under- Sectton 24 of Workmen’s  Compensatzon. Act coatrollang. In 
claims by employee of State for accidental injuries, Section 24 of the Work- 
men’s Compensation Act is controlling as to time within which same must be 
filed, and Section 10 of the Court of Claims Act is  in  no wise applicable 
thereto. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

The complaint states that on July 5, 1938, while claimant 
was in the act of directing the operation of a concrete mixer 
he caught his left foot in a Caterpillar tractor. This injury 
occurred on Dundee Road in Wheeling, Illinois; that the 
respondent received immediate notice of said injury and sub- 
sequently a written report was made to the State of Illinois, 
Division of Highways, giving the details of said accident. 

That as a direct result of said injury to  claimant he suf- 
fered trauma of his left foot, a compound fracture of the 
distal end of the fourth metatarsal of said left foot. The 
wound was closed with several stitches, But claimant devel-- 
oped gas gangrene in his foot and the wound was reopened. 

Claimant was unable to work for a considerable length 
of time and suffered permanent damage and disability as a 
result of said injury. All medical, surgical and hospital serv- 
ices were paid by the respondent. 

The complaint in this case does not comply with rules 
five (5) and six (6) of this court, and fails to ask fo r  any 
specific amount of compensation. 

1 
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Section six (6) of the Court of Claims law provides as 
follows : 

“To hear and determine the liability of the State for accidental injuries 
01- death suffered in the course of employment by an employee of the State, 
such determination to be made in accordance wzth the  rules prescribed in the 
Act,  commonly called the ‘Workmen’s Compensal ion Act,’ the Industrial 
Commission being hereby relieved of any duties relative thereto.” 

Section twenty-four (24) of the Compensation Act is as 
follows : 

“No proceedings for compensation under this Act shall be maintained 
unless notice of the accident has been given to the employer as soon as 
practicable, but not later than thirty (30) days after the accident, . . . 
provided no proceedings for compensation under this Act shall be maintained 
unless claim for compensation has been made within six months after the 
accident, provided that in any case, unless application for compensation is 
filed with the Industrial Commission within one year after the date of the 
accident, where no compensation has been paid, or within one year after the 
date of the last payment of compensation, where any has been paid, the right 
to  file such application shall be barred.” 

These limitations as set forth in Section twenty-four (24) 
are jurisdictional and unless followed strictly by claimant the 
Court of Claims is without jurisdiction and an award must 
be denied. 

MaZcoZm vs. Stute, No. 3546, decided September Sth, 1942 and cases 
cited therein. 

Claimant however relies upon Section ten (10) of the 
Court of Claims Act, which provides as follows: 

“Every cIaim against the State, cognizable by the Court of Claims shall 
be forever barred unless the claim is  filed with the Secretary of the court 
within five years after the claim first accrues, saving to infants, idiots, luna- 
tics, insane persons, and persons under disability at the time the claim 
accrued, two years from the time the disability is  removed.” 

There is nothing to indicate in the complaint that this 
claimant is, o r  has been under any disability from the date 
of the injury to the filing of the complaint. 

I n  Crabtree vs. State, 7 C. C. R. page 207, Section 10 was 
construed. This opinion was filed May 23, 1933, and has 
been followed consiskently by this court ever since. 

In this opinion on pages 211 and 212 the court said: 
“It seems clear that this court must, i n  the first instance, consider and 

deteimine the question a s  to whether there is a liability on the part of the 
State, and that  i n  such consideration and determination, this court must be 
governed by the provisions of the Workmen’s Cornliensation Act. In  short, 
this court has the same jurisdiction with reference to claims for compensa- 
tion for accidental injuries or death suffered in the oourse of employment by 
any employee of the State as that possessed by the Industrial Commission in 
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claims of other persons whose rights must be determined by the Compensa- 
tion Act.” 

“Such being the case, the question arises as to the effect of the afore- 
mentioned provisions of Section twenty-four ( 2 4 )  of the Compensation Act 
relative to making claim for  compensation within six months, and filing ap- 
plication for compensation within one year after the date of the injury, when 
considered in connection with Section 1 0  of the Court of Claims Act which 
provides that every claim against the State cognizable by the Court of Claims 
shall be forever barred unless filed within five (5)  years after the claim first‘ 
accrues.” 

“Section ten (10)  of the Court of Claims Act which provides i n  substance 
that every claim against the State cognizable by the Court of Claims shall be 
forever barred unless the claim is filed within five (5)  years after the claim 
first accrues, is a general enactment which has application to all claims 
against the State. The terms and provisions of Section twenty-four (24)  of 
the Compensation Act constitute a special enactment which has reference only 
to claims against the State ‘for accidental injuries or death suffered in the 
course of employment by any employee of the State.’ Applying such con- 
clusions to this case, the terms and provisions of the special enactment, that 
is  to  say the terms and provisions of Section twenty-four (24)  of the Com- 
pensation Act, must prevail over the general five year Statute of Limitations 
prescribed i n  the Court of Claims Act.” 

Lancoln Park Commissaoners, 332, Ill. 571. 
Handtoffskz vs. Chicago Tractim Co. ,  274 Ill. 282. 
59 Corpus Juris, p. 1056. 1 

The making of claims for compensation and the filing of 
application f o r  compensation within the time required by the 
Act being a condition precedent to the right of the claimant 
t o  maintain this proceeding this court is without jurisdiction 
to  proceed with the hearing. 

Inland Rubber Co. vs. Ind .  Com., 309 Ill. 43. 

The filing of this claim does not comply with Section 
twenty-four (24) of the Workmen’s Compensation Act, there- 
fore the motion of the Attorney General to  dismiss this corn. 
plaint must be sustained. 

Complaint dismissed. 

(No. 3731-Claimant awarded $205.64.) 

STANDARD OIL Co., (IND.), Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed January 12, 19@. 

H. E. SCHROEDER, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 
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SmPnEs-lapse of  appropriation before payment-supczent unexpended 
balance i n - - w h e n  award m a y  be made for  value of. Where it  is conceded 
that State received merchandise, as ordered by it, and submits a bill therefor, 
in  correct amount, within a reasonable time and due to no fault or negligence 
of claimant, same is not approved and vouchered for payment before lapse 
of appropriation out of which i t  could be paid, an award may be made for 
amount due thereon, on claim filed within a reasonable time, where there is 
sufficient unexpended balance in  said appropriation t o  pay same. 

Sam- what  must be shown to charge State for .  To recover from the 
State for the value of merchandise alleged to have been sold to it, i t  is essen- 
tial that purchase thereof be shown to have been made by someone duly 
authorized to make same, or it  must appear without question that said mer- 
chandise was actually received by some State department or institution and 
purchased i n  the regular and legal course of its operstion. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

This is a claim by the Standard Oil Company of Indiana 
against the State of Illinois f o r  petroleum products which the 
claimant alleges were furnished to  the Division of Highways 
and the Division of State Police, for  which it did not receive 
payment in due course. 

In  addition to the amended complaint the claimant files 
a bill of particulars which consists of nineteen schedules sup- 
ported by proper affidavits. The schedules bear identifying 
numbers, but they are not in sequence. They are dated from 
April 30th, 1941, to July 6, 1942, totaling Two Hundred 
Thirty-seven Dollars and Seventy-eight cents ($237.78). 

The case has been submitted upon sbiplation of facts as 
contained in a report of the Division of Highways dated 
August 26, 1942: 

The respondent acknowledges in said report that the fol- 
lowing petroleum products totaling $186.42 were delivered by 
claimant and received by the Department of Police o r  Divi- 
sion of Highways: 

Schedule number A, dated July loth, 1941, amounting to  $19.22; Sched- 
ule B, July 6th, 1942, $4.14; Schedule 10649, April 30th, 1941, $16.50; Sched- 
ule 10788, May loth, 1941, $8.77; Schedule 10933, May 20th, 1941, $17.66; 
Schedule 11094, May 30th, 1941, $10.85; Schedule 11239, June loth, 1941, 
$16.78; Schedule 11426, June 20th, 1941, $17.89; Schedule 11543, June 30th, 
1941, $16.93; Schedule 11544, June 30th, 1941, $13.94; Schedule 11690, July 
loth, 1941, $15.58; Schedule 11871, July 20th, 1941, $3.33; Schedule 420, 
August loth, 1941, $2.88; Schedule 421, August loth, 1941, $9.92; Schedule 
422, August loth, 1941, $4.16; Schedule 432, August loth, 1941, $5.44; Sched- 
ule 424, August loth, 1941, $8.00. 

I '  
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And respondent acknoikledges that said products were as 
represented and the price the same as agreed upon at the 
time of purchase; that an appropriation existed and funds 
were available from which payments would have been made 
had the schedules been placed in line fo r  payment before the 
expiration of the appropriation. 

Considering schedule number 11818, dated July loth, 
1941, seeking an award of $49.05 the said report states: 

“The Division of Highways has found that six items of purchase listed 
as having been delivered a t  Freeburg were made, but the 050 tickets were 
not received or the items otherwise scheduled for payment. The seven items 
listed as having been delivered a t  either Carlyle, Decatur or Collinsville, can 
not be verified in any manner by the Division. Neither employees nor ac- 
counting forces have any knowledge of receipt of the materials, or of having 
received 050 tickets covering the alleged purchases. The Division acknowl- 
edges that $19.22 is now due and owing claimant on this schedule.’’ 

The claimant is therefore entitled to  an award on said 
schedule in the sum of Nineteen Dollars and Twenty-tivo 
Cents ($19.22). 

Considering schedule “C”  we again refer to the said re- 
port of the Division of Highways which is as follows: 

“The purchase represented by this schedule can not be verified. No 
record exists of the officer who made the purchase, the equipment in  which 
i t  was used, or receipt of an 050 ticket covering the purchase.” 

The court has repeatedly held that to  charge the State 
. with the cost of goods sold, it is essential that such sale be 

shown to  have been made upon authority of someone duly 
authorized to  make such purchase, or it must appear without 
question that the merchandise was actually received by some 
State Department or Institution, purchased in the regular 
and legal course of its operation. Butler Brothers, a Corpora- 
tion vs. State of Illirzois, 9 C. C. R. 243. 

Applying the law as we find it we must conclude that the 
claimant has failed to produce convincing evidence that the 
merchandise claimed to have been sold by it to the respondent 

. at Carlyle, Decatur o r  Collinsville as shown in that portion 
of schedule 11818 was received by respondent and the same 
reasoning and law must be applied to  schedule “ C ”  in toto. 

An award is therefore made in favor of claimant in the . sum of $205.64. 
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(No. 3747-Claim denied.) 

WILLIAM B. STANFORD, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion. filed January 12, 19@. 

SMITH, MCCOLLOM & RIGGLE, fo r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

EASTERN ILLINOIS STATE TEACHERS’ COLLEGE-COndZLCt of, governmental 
fzrnctzon. In the conduct of the Eastern Illinois State Teachers’ College the 
State exercises a governmental function. 

Sa&m-negligence of oficers, agents or employees of-Ntate‘not liable for .  
The State i n  the conduct and maintenance of Eastern Illinois State Teachers’ 
College exercises a governmental function, and it is not liable to respond in 
damages for personal injuries suffered by a student of said College, occa- 
sioned by the malfeasance, misfeasance or negligence of the officers, teachers, 
agents, employees or students thereof, the rule of respondeat superior not 
being applicable to the State. 

SAm-sum-cla im for damages o n  grounds of equity and good con- 
science-award canmot be made. An award on the  grounds of equity and 
good conscience cannot be made, where claim is predicated on the negligence 
of officers, agents or employees of the State, while in the performance of a 
governmental function as  the State would not be liable at law or in equity, if 
i t  were suable on such claim. 

FISHER, J. 
This claim was filed on September 4, 1942. Claimant 

alleges that he is a resident of the State of Illinois; that on 
October 9, 1940 he was regularly enrolled as a student in the 
Eastern Illinois State Teachers ’ College at Charleston, Illi- 
nois; that on said date he was directed by a teacher of the 
said institution to subject himself to the use of a fluoroscope 
device f o r  the purpose of demonstrating to  the other students 
the proper use of said fluoroscope; that as a result of such 
demonstration claimant was severely burned by fluoroscopic 
rays, causing great pain and permanent injury. 

Claimant asks damages in the sum of Eleven Thousand 
Eight Hundred Seventy-nine and 80/100 Dollars ($11,879.80) 
f o r  medical attention, hospitalization, traveling expenses to 
doctors and hospital, loss of time and earnings, suffering and 
permanent injury. 

Respondent moves to  dismiss this claim and, in support 
of the motion, submits that the claim is predicated on the 
alleged liability of respondent while engaged in a govern- 

I 
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mental function, because of negligent and wrongful acts of its 
officers, agents o r  employees. 

This court has repeatedly held that the State in the con- 
duct of its penal and charitable institutions is engaged in 
a governmental function, and that in the exercise of such 
functions it is not responsible for the acts of its servants and 
agents in the absence of a statute making it so liable. 

W o o d  vs. State, 9 C. C. R. 501. 
The State, in the exercise of a governmental function, is 

not liable f o r  injuries to persons resulting from the negli- 
gence of its officers, agents or  employees, and an award as a 
matter of social justice cannot be allowed when the State 
mould not be liable in law or  equity if it &ere suable. There 
is no theory'of law upon which an award in this case could 
be based. There being no legal liability on the part of the 
State, we have no authority to allow an award. 

The motion of respondent to  dismiss must, therefore, be 
and is hereby allowed, and the claim is dismissed. 

(No. 3671kla imant  awarded $648.19.) 

JACOB VAHLICAMP, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opznaon filed January 12, 1949. 

SCHRADER & HUBER, for claimant. 

GEORGE I?. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMPENSATION AcT-when  award m a y  be made under f o r  
pemanerat partaal loss of use of arm. Where employee of State sustains ac- 
cidental injuries, arising out of, and in the course of his employment, while 
engaged in extra-hazardous employment, resulting in permanent partial loss 
of use of arm, a n  award may be made for compensation therefor, in accord- 
ance with the provisions of the Workmen's Compensation Act, upon com- 
pliance by said employee with the requirements thereof and proper proof of 
claim for same. 

ECKERT, J. 
On June 4, 1940, the claimant, Jacob Vahlkamp, was em- 

ployed by the Department of Public Works and Buildings, 
Division of Highways, of the State of Illinois, as a laborer 
mowing weeds on State Bond Issue Route 13 about one and 
one-half miles east of New Athens, Illinois. While sharpen- 

' ' 
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ing a hand scythe the scythe slipped and cut claimant’s left 
forearm, causing a severe laceration across the .entire width 
of the anterior aspect of the middle of the left forearm and 
severing muscles down through most of the flexor digitorum 
sublimis. He was given first aid treatment at  New Athens and 
then taken to St. Elizabeth’s Hospital at Belleville. 

On June 7,1940, claimant was sent to Chicago and placed 
under the care of Dr. H. B. Thomas, Professor of Ortho- 
pedics, University of Illinois Medical College, where he re- 
mained until July 24th. From time to time thereafter he re- 
turned to Chicago fo r  further treatment, and on August 19th 
returned to work for the Division, continuing intermittently 
during the following months. 

On April 15, 1941, Dr. Thomas examined claimant and 
advised an exploratory operation, stating that the chances of 
improvement to the arm from such an operation were about 
fifty per cent. The respondent at that time gave claimant 
the choice of closing the case o r  submitting t o  such opera- 
tion. Claimant chose not to submit to the operation, and on 
April 17th, Dr. Thomas reported to the Division as follows: 

“Area of scar is fairly pliable. Has good streiigth in  the fingers. The 
central palm, second, and third fingers a re  still anesthetic. Nerve over-lap 
has not yet assumed function of the median sensory supply. The 2% thumb 
muscles supplied by median are  atrophic. He probably will always have the 
above mentioned atrophy. Other nerves in  time will grow in and take over 
the nerve supply to the skin. So his actual loss will be t h e m e  of 2% thumb 
muscles. This will not appreciably impair the function of the hand. Patient 
states that he has learned t o  keep from burning and hurting the hand and 
that its use is good.” 

, 

The respondent has paid all claimant’s medical and hos- 
pital services, his expenses while in Chicago, and his trans; 
portation costs, in the total amount of $600.35. The respond- 
ent has also paid claimant compensation in a total amount 
of $140.02 for the periods of June 5th to August 18th, 1940, 
September 28th to  October 14th, 1940, January 26th to Jan- 
uary 30th, 1941, and April 14th and 15th, 1941 all dates in- 
clu sive . 

At the time of his injury, claimant wits twenty-nine years 
of age, a resident of Belleville, St. Clair County, Illinois, un- 
married, and with no dependents. No claim is made f o r  tem- 
porary total disability, but claimant seeks compensation f o r  
permanent loss of the use of his left arm. During the year 
next preceding the injury, claimant was employed from time 
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to time by the respondent as a laborer at the ‘rate of fifty 
cents an hour, and received wages in the total amount of 
$144.00. Employees of the Division of Highways, engaged in 
the same capacity, and at the same rate as claimant, are em- 
ployed less than two hundred days a year, and eight hours 
constitute a normal working day. At the time of the accident, 
claimant and respondent were operating under the provisions 
of theworkmen’s Compensation Act of this State, and notice 
of the accident and claim for compensation were made within 
the time provided by the Act. The accident arose out of and 
in the course of the employment. 

Dr. J. H. Needles of Belleville, called as a witness on 
behalf of claimant, testified that he first examined the claim- 
ant on November 25th, 1941, fo r  the purpose of testifying in 
this case. At the time of the examination by Dr. Needles, the 
respondent had no surgeon present. Objection was made by 
the respondent to the testimony of Dr. Needles on the ground 
that he had failed to deliver to the respondent, o r  its repre- 
sentative, a statement in writing of the condition and extent 
of the injury, not later than forty-eight hours before the case 
was set for  hearing, as provided by Section 12 of the Work- 
men’s Compensation Act. The testimony of Dr. Needles was 
also objected to  on the ground that his examination was not 
for the purpose of treatment, but for the purpose of testify- 
ing on claimant’s behalf; that Dr. Needles based his .opinion 
partly upon his own observation and partly upon the state- 
mentsmade by elaimant. This evidence was incompetent, and 
can not be considered by the court. Natioizal Steel Castiqags 
Company vs. Industrial Commission, 377 Ill. 169. 

Dr. 0. G. Schneidewind, who treated claimant immedi- 
ately after the injury, was also called as a witness on his be- 
half. Dr. Schneidewind testified as to treatment which he 
gave to claimant prior to claimant’s removal to  Chicago and 
to  the care of Dr. Thomas, but stated that he did not feel 
qualified to testify as to claimant’s present disability. His 
testimony, therefore, is not helpful in determining claimant’s 
present disability, so that on this question there remains be- 
fore the court only the reports of Dr. Thomas as contained in 
the report of the Division of Highways. 

It is the opinion of the court that claimant has suffered 
an almost complete loss of the sensory functions of the left 
hand, and a slight functional loss in the use of the thumb 

- 
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muscles, resulting in a thirty-five per cent permanent partial 
loss of the use of his left arm. At the ra,te of fifty cents per 
hour, eight hours per day, compensation should be determined 
on the basis of two hundred days at  four dollars per day, 
or an annual wage of $800.00. This in turn equals an average 
weekly wage of $15.38. Under the provisions of the Work- 
men’s Compensation Act, claimant is therefore entitled to 
fifty per cent of his annual weekly wage fo r  a period of 
seventy-eight and three-fourths weeks, or the sum of $605.59. 
The accident having occurred after Jply 1, 1939, the amount 
of compensation must be increased ten per cent, making a 
total sumKof $666.15, from which should be deducted $17.96 
over-payment to claimant fo r  temporary total disability, 
leaving a balance of $648.19, all of which has accrued and is 
payable forthwith. 

Award is therefore entered in favor of the claimant for 
said sum of $648.19. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims- of State Employees and Providing f o r  the 
Method of Payment Thereof,’’ approved Julie 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when app.rova1 is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

(No. 3395-Claimant awarded $789.10.) 

CHARLES NEAL, Claimant, us. STATE OF ILLINOIS, Respondent. 
O ~ n i o n  filed January  IS, 1942. 

, 

H. OGDEN BRAINARD, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WoRKmm’s COMPENSATION ACT-when award m a y  be made  under  for 
temporarg total disability, permanent partial loss of use 07 right  arm, left  
foot and right  leg. Where employee of State sustains accidental injuries, 
arising out of, and i n  the course of his employment, while within the provi- 
sions of the Workmen’s Compensation Act, resulting in temporary total dis- 
ability, permanent partial loss of use of right arm, left foot and right leg, an 
award may be made for compensation therefor, i n  accordance with the pro- 
visions of said Act, upon compliance by employee with the requirement? 
thereof and proper proof of claim for same. 
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SAME-employee o n  hourly basis-not emploved contanuozisly f o r  one year 
preceding injury-average wage determined o n  basis of 200 working days. 
Where the evidence shows that claimant, who was paid on hourly basis had 
not been in employ of State for one year preceding injury, but that  the work 
that claimant was engaged i n  at  the time of his injury, was operated for less 
than 200 working days in each year, his annual earnings will be computed 
upon the basis of 200 times his average daily earnings for the purpose of 
determining compensation. 

S a ~ ~ - p a y m e n t  of compensation for  temporary total disabilaty, perma- 
nent partial loss of u s e  of  raght arm, left  foot and raght leg under Paragraph 
( e ) ,  sect ion 8 of-precludes payment of compensation under other provaszons 
of. Where injuries sustained are specifically covered by a particular section 
of the Act, compensation therefor must be governed by such section and if an 
award is  made, it  must be in accordance therewith, and no award can be 
made for compensation under other provisions of the Act. 

FISHER, J. 
The claimant, Charles Neal, was employed as a truck 

driver by the State of Illinois, Department of Public Works 
and Buildings, Division of Highways, Unit “D, ” building the 
Lincoln Highway which runs southwesterly out of Charleston, 
and while so employed on September 2, 1938 shortly after re- 
porting f o r  work, while walking down the highway toward his 
truck intending to  get into it in the performance of his duties 
he was struck from behind by another truck, knocked down 
and run over, suffering a fracture of his right shoulder, a 
fracture of the pelvis and a compound fracture of the left 
foot. Claimant was taken immediately to the Oakwood Hos- 
pital in Charleston and placed under the care of Dr. J. R. 
Alexander, who reported his injuries as follows : 

“Fractures : Right iliac crest, impacted fracture right femur, right 
clavicle, second, third, fourth and fifth metatarsal bones left foot. Bruised 
right knee.” 

Thereafter, on September 6th, claimant was transported 
to St. Luke’s Hospital in Chicago, where he was placed under 
the care of Dr. H. B. Thomas, Professor of Orthopedics a t  
the University of Illinois Medical College. He remained there 
until October 18th when he was discharged and registered at 
the Y. M. C. A. Hotel, continuing his treatments under the 
direction of Dr. Thomas. On November 5th he was sent to 
his home where he remained until November 28th, when he 
again returned to Chicago f o r  the purpose of additional treat- 
ment. He again went home on December ‘20th and returned 
to Chicago on January 9,1939 and was treated until January 



366 

28th, when he returned home. On February 3, 1939 Dr. 
Thomas reported to the Division of Highways as follows : 

“Has a healed fracture over the distal end of the right clavicle with the 
following range of motion in the right shoulder: Rotation practically normal, 
elevation either from abduction or forward flexion lacks about 15 degrees of 
being complete as  fellow. 

“A healed fracture of the anterior crest of right ilium, the fragment being 
displaced downward enough to block flexion of this hip at 110 degrees. 

“The metatarsal fractures have healed nicely, the  X-ray evidence of acute 
bone atrophy is diminishing and the patient’s complaint of the foot is dimin- 
ishing. Pre and supination of the foot, inversion and eversion of the heel, 
flexion and extension of toes a re  80% of normal, the circumference of the 
right calf 3/8” and thigh 3/4“ less than their fellow. 

“Loss of motion at h ip  joint t o  pelvis but he  can’t bring it  up to his 
abdomen-that part of the arc  not used much. He can sit comfortably with 
the thigh at right angles to the pelvis and he can raise the thigh even more 
until there is only about 45 degrees between the  thigh and body. 

“I would expect the disability of the foot t o  disappear completely if he 
keeps using it. The disability about the right hip will be permanent and I 
would estimate it at about 15%.” 

This claim is filed fo r  the benefits of the Workmen’s 
Compensation Act as the same is applicable to State em- 
ployees. As the record shows that the State had immediate 
notice of his accident and that the claimant was paid for  

-temporary total disability compensation up to February 5, 
1939, which said payment constituted a waiver of notice of 
claim for compensation within six months, and his claim was 
filed on July 10, 1939, within one year of the date of the 
accident, we find that this court has jurisdiction. 

“The construction and maintenance of a hard-surfaced public highway is 
the maintenance and construction of a structure under the Workmen’s Com- 
pensation Act.” 

illanhart vs. State, 8 C. C. R., 356 (357). 
City of R‘ock Island vs. h d .  Corn., 287 Ill. 76 (79) .  

and this court is of the opinion that his work was of such a 
hazardous nature that he is entitled to recovery under the 
Workmen’s Compensation Act. The evidence also plainly 
shows that the claimant suffered his injuries in the course of 
his employment and out of his said employment. 

The claimant was 57 years of age, married, residing with 
his wife, and had no children under the age of 16 years de- 
pendent upon him for support. The State of Illinois paid 
him the sum of One Hundred Sixty-six and 07J100 Dollars 
($166.07) for the temporary total disability compensation and 
also paid out the sum of Eight Hundred Sixty-seven and 

- , 
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58/100 Dollars ($867.58) for doctor, hospital and treatment 
expense. The claimant, by his complaint, alleges there is due 
him the sum of Four Thousand Dollars ($4,000.00) less the 
One Hundred Sixty-six and 07/100 Dollars ($166.07) paid 
f o r  temporary total disability compensation, IeaTiing a bal- 
ance due him of Three Thousand Eight Hundred Thirty-three 
and 93J100 Dollars ($3,833.93) plus Three Hundred Twenty 
Dollars ($320.00) pension per year for life. 

In  deciding the amount of compensation to  which claim- 
ant is entitled, the court must determine 

Farst : 
For what period and at what weekly rate payment shall be allowed 
for  temporary total disability; 

Is he entitled to recover for permanent partial disability under 
paragraph ( a ) ,  Section (8)  of the Workmen’s Compensation Act; or 

Is he entitled to recover for permanent partial loss of the use of his 
arm, leg and foot under sub-paragraph ( 1 7 ) ,  paragraph (e) Section 
(8)  of the Workmen’s Compensation Act. 

Second: 

- - 
Third : 

In determining the rate of compensation, we note from 
the evidence that the claimant was employed on August 12, 
1938 and was injured on September 2, 1938, a period of less 
than one month. He worked fifteen (15) days during this 
period averaging about seven (7)  hours per day for which 
he was paid $.50 an hour up to  August 23, 1938 and $60 an 
hour thereafter, earning total wa.ges during his employment 
of Fifty-eight and 40J100 Dollars ($58.40). Claimant alleges 
he was being paid $50 an hour and worked an average of 
seven (7) hours a day. From the evidence submitted by the 
Division of Highways, truck drivers employed similarly to 
the claimant work less than two hundred (200) days a year, 
which evidence was not disputed. This court is of the opinion 
that the rate should be determined under Section ( lo) ,  para- 
graphs (e), (e) and (i) of the Workmen’s Compepsation Act, 
which reads as follows : 

“The basis for computing the compensation provided for in  sections ( 7 )  
and (8) of the Act shal1,be as follows: 

“ ( c )  If the injured person has not been engaged in the employment of 
the same employer for the full year immediately preceding the accident, the 
compensation shall be computed according to the annual earnings which per- 
sons of the same class in  the same employment and same location, (or  if 
that be impracticable, of neighboring employments of the same kind) have 
earned during such period. 

’ 

-1 3 
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“(e )  As to employees in  employments in  which it  is the custom to 
operate fo r  a part of the whole number of working days in each year, such 
number, if the annual earnings are not otherwise determinable, shall be used 
instead of 300 as a basis for computing the annual earnings; Provided. the 
minimum number of days which shall be so used for the basis of the year’s 
work shall not be less than 200. 

“ ( i )  To determine the amount of compensation for each installment 
period, the amount per annum shall be ascertained pursuant thereto, and such 
amount divided by the number of installment periods, per annum.” 

I n  applying the above to the evidence it is apparent his 
earnings should be computed at $.60 an hour, seven (7)  hours 
per day, which would be Four and 20JlOO Dollars ($4.20) per 
day for  two hundred (200) days, or Eight Hundred Forty 
Dollars ($840.00) per year. This would make his average 
weekly wage Sixteen and 15/100 Dollars ($16.15). Since the 
claimant had no children under the age of 16 years at the 
time of the injury the complete weekly rate would be Eight 
and 08/100 Dollars ($8.08) per week f o r  temporary total dis- 
ability. There is, however, conflict in the evidence with re- 
spect to  the period of time f o r  claimant’s temporary total dis- 
ability. Dr. John R. Alexander who examined claimant on 
October 24, 1939 testified: 

“Mr. Neal must use a cane when he  walks and has much difficulty i n  
getting up out of a chair, and because of his injuries to his shoulder and hip, 
mainly his hip, I am of the opinion that he will never be able to hold down 
a gainful occupation by which he can make a living and especially that  he 
will never be able to work at a job where he has any walking or lifting to 
do.” 

Mr. Neal, claimant herein, testified that he has not earned - a penny since he was hurt and was supported by his son. He 
made an admission, however, that he could have begun to do 
light work on November 15, 1939. Dr. Shaffer testified that 
he made a manual examination of Mr. Neal on January 20, 
1940, and stated: 
. “It is my opinion that he is not physically fit or able to follow a gainful 
occupation, He can do light work in a comparatively short time. You can’t 
tell what he might be able to do i n  the next five or ten years. I think the 
outlook is  favorable.” 

Dr. Thomas testified : 
“He should have been doing light work the first of March, 1939. He 

could not have driven a truck, but he could have held a flag, ran errands and 
brought tools and many things. If he had been on his farm, he would have 
been doing his  cows and working around. He can carry one scuttle of coal 
even i n  this shape, and I would not be surprised if‘ he could carry one in 
each hand if nobody was watching him.” 
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Here we have the testimony of two doctors who are evi- 
dently of the opinion that claimant was unable to do any 
work even to  a time shortly prior to January 29, 1940, and 
the other doctor who took care of him and gave him almost 
all of the treatments, testifying that he should have been able 
to do light work on March 1, 1939. The claimant himself 
admits that he could have done light work on November 15, 
1939. This court, after taking into consideration all of the 
evidence and the reasonable inferences arising therefrom, be- 
lieves that even though there is a possibility claimant might 
have done light work prior to November 15, 1939, the fact 

. remains that he did no work, and from all the evidence thinks 
it is reasonable to  conclude that he was unable to  do so. This 
court is therefore of the opinion that he is entitled to tem- 
porary total disability fo r  the period from September 2, 1938 
to  November 15, 1939 at the rate of Eight and 08/100 Dol- 
lars ($8.08) per week. 

’CVith respect to the second question, paragraph (d.), Sec- 
tion (8), of the Workmen’s Compensation Act provides: 

“If, after the injury has been sustained, the employee as a result thereof, 
becomes partially incapacitated from pursuing his usual and customary line 
of employment, he shall, except zn t h e  cases dovered by  t h e  specific schedule 
set f o r t h  a n  paragraph ( e )  of thzs sectam, receive compensation, subject to 
the limitations as to time and maximum amounts fixed in paragraphs (b)  and 
( h )  of this section, equal to fifty percentum of the difference between the 
average amount which he earned before the accident and the average amount 
which he is earning or is able to earn in some suitable employment or busi- 
ness after the accident.” 

Counsel fo r  claimant, seeking the application of said 
paragraph (d), Section (8) in determining the award, cited: 

Scully vs. Irzd. Comm., 284 Ill. 567. 
Peabody Coal Co. vs. Ind. Comm., 289 Ill. 449. 
Solar-Nturges Mamf. Co. vs. Ind. C o r n . ,  315 Ill. 352. 

In  quoting paragraph (d) ,  Section (8), we underscored 
“except in the cases covered by the specific schedule set forth in  paragraph 
( e )  of this section.” 

This court interprets this to  mean that if claimant was 
covered by Section (e) his award would be based on Section, 
( e )  and not on paragraph (d), Section (8). When the cases 

- cited by counsel for the claimant were decided by the Supreme 
Court they were with respect to  injuries which occurred prior 
to  July 1, 1917. Up to that time Section (e) of the Work- 
men’s Compensation Act only covered injuries for the com- 
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plete loss of a leg, arm, etc., but on July 1, 1917 an amend- 
ment went into effect known as sub-paragraph (17), which 
reads : 

“For permanent partial loss of use of a member or sight of a n  eye, but 
not including the hearing of a n  ear, fifty per centurn of the average weekly 
wage during the proportion of the number of weeks in the foregoing schedule 
provided for  the loss of such member or  sight of an eye which the partial loss 
of use thereof bears to the total loss of use of such member or  sight of eye.” 

Section (e) as amended by sub-paragraph (17) now pro- 
vides fo r  permanent partial loss of members of the body. 
When the above cases were decided, it did not, and conse- 
quently the Supreme Court applied paragraph (d)  of Sec- 
tion (8). Now that it does cover such injuries this court is 
of the opinion from a careful reading of paragraph (d)  of 
Section (8) that if the injuries in question are covered by 
Section (e),  Section (e) should be applied. In  this case the 
claimant claims permanent partial injuries t o  his shoulder, 
hip and foot, and as we interpret the statute this is exactly 
what sub-paragraph (17) of Section (e) covers. This court 
does not think from the evidence that claimant has a per- 
manent partial back injury and for  that reason does not 
think the questions raised by Solar-Sturges M f g .  Co. 17s. Ind. 
Comm. supra, apply. If claimant’s injury was t o  the head, 
neck or back, then undoubtedly paragraph (d)  of Section (8) 
would apply. 

There still remains f o r  this court to  decide the percentum 
of permanent partial disability to  the shonlder, hip and foot 
of the claimant. On that point there is considerable differ- 
ence of opinion by the doctors testifying in this case. Dr. 
John R. Alexander testified on January 20, 1940 that he was 
the same person who treated Charles Neal immediately after 
his injury on September 2, 1938, and that on October 24, 1939 
he again examined Charles Neal and found the following: 

“He had a healed fracture of the right clavical near the  distal end. 
Speaking of his a r m  and shoulder motions, rotation of arms practically 
normal. He is unable to abduct the arm above the shoulder, and when he 
does abduct it to  his shoulder level and tries to go ahead i t  is impossible due 
to the pain he has. An ordinary person-can get their a rm 33%% above t h e  
shoulder, and he cannot do that. I would say there is about 30% loss of 
motion in his right shoulder. He has a healed fracture of the anterior crest - 
of his right ilium. The fragment is displaced downward and prevents total 
flexion, and abducts while the leg is flexed so there is about a 30% loss of 
motion in the hip. The four fractures of his left fool., that  is the metatarsal 
bones, have healed very nicely, but he still has about 25% loss of motion in 

I 
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all his movements of ankle, that  is his left ankle. The right thigh is about 
three-quarters of an inch smaller than his left thigh, that would be due to 
atrophy from disuse mostly. He complains of an extremely sore spot over 
the lateral dorsal part of his right ilium. This seems to interfere mostly 
when he gets up  from a sitting position to a standing position. Other than 
that, no other findings.” 

On the same day Dr. H. A. Shaffer testified: 
“I examined Mr. Neal on January 20, 1940 and found the following: 

Healed fracture of the right clavical near the distal end. Can abduct the 
arm above the shoulder. Pain present over right scapula. Loss of motion 
of right shoulder about 25%, that i s  just approximately, I won’t say that 
was exact. Healed fracture of the anterior crest of the right ilium, frag- 
ment displaced downward, which prevents the  total flexion and abduction 
while the leg is  flexed. Constant pain and soreness in the  sacrum and the 
small of the back. About 25% loss of hip action. Third,,healed fracture 
of the four metatarsal bones of the left foot, about 20% loss of motion in 
the left foot and ankle. Fourth, right thigh is three-quarters of a n  inch 
smaller than the left. Has‘Bxtreme sore area over the lateral dorsal part 
of the right ilium and sacrum. 

All fractures healed in  good 
opposition except the crest of the ilium which was displaced. There was 
no shortening of the leg. I found a loss of motion in the right arm only in 
abduction.” 

Dr. H. B. Thomas testified on April 24, 1940 that he cx- 
amined the claimant on April 16, 17, 18-and 19, 1940 and 
found as follows : 

“The patient should receive 15% disability, 711/2’% for the right arm and 
the same for the left foot, added together to make a total of 15%. He has no 
disability in  the hip or back except a feigning. I don’t think he has any dis- 
ability today at all. I think the two joints i n  the arm and the foot have 
been hurt  and if you hurt  a joint, you age it, and if he is  a potential 
arthritic he would have it  earlier than he would have, and if he is  a potential 
arthritic I think he  should have something for it. Those are the only two 
joints he has hurt. The hip is not a joing, i t  is a piece of bone taken out 
of the flat surface of the ilium. 

He could perform the same duties he could ever perform with this ex- 
ception. He has certain self-produced muscle atrophy that has to be taken 
care of gradually. He can’t use the bone muscles until they are  trained, his 
disability today is all self-inflicted. He has more disability than I have 
named but I don’t think he should have credit for it because he,has done it 
himself-that is  the feigning stuff. If I carry my right arm i n  my pocket 
all summer and don’t use i t  and then expect to h i t  a golf ball, I won’t hit  
it. 

Some doctor told him he  never could shovel coal &gain but they are  
just wrong. The doctors down there are  delivering babies most of the 
time and they don’t know much about backs. I have tried for four days to 
persuade myself that he wasn’t malingering, but I can’t do it. He walks 
without his cane without apparent difficulty when you a re  not looking at 
him. He did a good deal of grunting and bearing down and being very 

My examination was manual not x-ray. 
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cautious and got in  a cab very stiffly, then he took a notion to look a t  the 
advertisements on Michigan Avenue; we opened the door, he forgot himself, 
and got out very easily with a changed type of action altogether. He didn’t 
use his back much but he had his leg flexed up about 110 degrees getting 
out of the cab.” 

Counsel for claimant urges the view that two doctors hav- 
ing testified in substantial agreement, and one doctor testi- 
fied to a different view, that the preponderance of the evi- 
dence is with the claimant and should be followed. It is true 
that the issues should be decided on the preponderance of the 
evidence, but this does not necessarily mean a preponderance 
numerically. I t  is the court’s duty t o  take into considera- 
tion all of the evidence and the reasonable inferences arising 
therefrom. Dr. Shaffer evidently gave his conclusions from (. 

one manual examination of the claimant. Dr. Alexander 
treated the claimant for a few days when he was first hurt 
and made an examination on October 24, l939. Claimant was 
under the direct treatment and observabion of Dr. Thomas 
from September 6,‘ 1938 to November 5, 1938, November 28, 
1938 to December 20, 1938, January 9, 1939 to January 28, 
1939, and again examined the claimant on April 16, 17, 18, 
and 19, 1940. It is apparent that Dr. Thomas had a more 
intimate knowledge of the claimant’s condition. He treated 
the claimant for a long period of time and was in a position 
to observe the claimant during this time under all conditions 
and circumstances. He has an excellent reputation a s  an 
orthopedic surgeon and is a Professor of Orthopedics at  the 
University of Illinois Medical College. It was because of his 
excellence in this kind of practice that the claimant was sent 
to him for treatment. 

I n  consideration of all the evidence this court is of the 
opinion that claimant suffered a 7’$$% disability to his right 
arm and a 73$% disability to  his left foot. In  his report 
to  the Division of Highways on February 3, 1939 Dr. Thomas 
reported : 

“The disability about the right hip will be permanent and I would 
estimate it a t  about 15%.” 

Evidently in his opinion, as a result of his examination 
on April 16, 17,18 and 19, 1940, this condition had cleared up, 
as he testified that the claimant had no disability in the hip 
or back except a feigning. 
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In  considering all of the evidence this court is of the 
opinion that claimant may still have some hip injury, and find 
that he has disability of 15% in the use of his right leg. 

The court, therefore, upon a consideration of the entire 
record, finds that the claimant, having suffered an accidental 
injury which arose out of and in the course of his employ- 
ment, is entitled to  have and receive from the respondent the 
following sums, to-wit : 

(1 )  Eight and 08/100 Dollars ($8.08) for sixty-two and five-sevenths 
(62  5/7ths) weeks, that being the period of temporary total dis- 
ability, or the sum of Five Hundred Six and 73/100 Dollars 
($506.73) ; 
The further sum of Eight and 08/lOO Dollars ($8.08) per week for 

. 16.875 weeks, to-wit: One Hundred Thirty-six and 35/100 Dollars 
($136.35) for the permanent loss of 7 1 / %  of the use of his right 

The further sum of Eight and 08/100 Dollars ($8.0’8) per week for 
10.125 weeks, to-wit: Eighty-one and 81/100 Dollars ($81.81) for 
the permanent loss of 7x70 of the use of his left foot; 

( 4 )  The furthe; sum of Eight and OS/lOO Dollars ($8.08) for 28.5 
weeks, to-wit: Two Hundred Thirty and 28/100 Dollars ($230.28) 
for the permanent loss of 15% of the use of his right leg; 
Or a total compensation in the amount of Nine Hundred Fifty-five 
and 17/100 Dollars ($955.17), from which must be deducted the 
sum of One Hundred Sixty-six and 07/100 Dollars ($166.07) here- 
tofore paid to claimant, leaving a balance of Seven Hundred Eighty- 
nine and 10/100 Dollars ($789.10). 

Award is therefore entered in favor of the claimant f o r  
the said sum of Seven Hundred Eighty-nine and 10/100 Dol- 
lars ($789.10), which is payable forthwith. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided f o r  in such Act. 

( 2 )  

. arm; 
( 3 )  

(5) 

(No. 3561-Claimant awarded $130.00.) 

GEORGE F. A D O L P H I ,  Claimant, us. STATE OF ILLINOJS, Respondent. 

Opinion filed March 9, 1948. 

WrLLrAM B. SCHROEDER, for claimant. 
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GEORGE F. BARRETT, Attorney General; ROGERT V. 
OSTROM, Assistant Attorney General, for respondent. 

ILLINOIS NATIONAL eu.m+iiijiiry szcstaancd by member of while o n  active 
diit?/-conzpeiisatzoil. for recoiitmendcd by  MiZitarzJ Medical Board uiader Sec- 
t ion  10 o f  Artacle X V I  of Malztary and Naval Code-when award will be made 
in accordance therewith. Where claimant, a member of the Illinois National 
Guard, sustains injuries, while in  the performance of his duties as such 
member, and a Military Medical Board, duly convened under the provisions 
of Section 10  of Article XVI of the Military and Naval Code, makes a recom- 
mendation authorizing continuation of medical treatment for such injuries, 
a n  award for the reasonable expense thereof may be made. 

FISHER, J. 
Claimant seeks an award f o r  disability resulting from 

illness contracted while he was on duty as a member% of the 
Illinois National Guard and while stationed at  Camp McCoy, 
Sparta, TVisconsin, with the 123rd Field Artillery from 
August 11 to  August 31, 1940. Claim was filed November 22, 
1940. 

Claimant alleges that when he returned to the Rock 
Island Armory at  Rock Island, Illinois, he requested a medi- 
cal officer ; that no such officer was available and that he was 
advised to get a private doctor. 

Claimant further alleges that about September 3, 1940,. 
he called Dr. Joseph DeSilva of Rock Island, Illinois, who 
diagnosed claimant’s illness as pneumonia and ordered claim- 
ant removed to  St. Anthony’s Hospital, Rock Island, Illinois. 

Claimant further alleges that the doctors recommend that 
claimant spend a year in Arizona in order to recover his 
health, and claimant seeks an award sufficient fo r  such pur- 
pose. 

The record consists of the Complaint, reports of the 
Adjutant General, Amended Complaint, Transcript of Testi- 
mony, Waiver of Statement, Brief and Argument by claimant, 
and Statement, Brief and Argument on behalf of respondent. 

Section 10, Article 16, of the Military and Naval Code 
provides : 

“Any officer or enlisted man of the National Guard or Naval Reserve 
who may be wounded or disabled in any way, while on duty and lawfully 
performing the same, so as to prevent his working at his profession, trade 
or other occupation,from which he gains his living, shall be entitled to be 
treated by an officer of the medical department detailed by the surgeon gen- 
eral, and to draw one-half his active service pay, :as specified in Sections 
3 and 4 of this article, for not to exceed thirty days of such disability, on 
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the certificate of the attending medical officer; if still disabled at the  end of 
thirty days, he shall be entitled to draw pay at the same rate for such 
period as a board of three medical officers, duly convened by order of the 
Commander-in-Chief, may determine t o  be right and just, but not to exceed 
six months, unless approved by the State Court of Claims.” 

The report of the Adjutant General filed herein shows 
that claimant was paid according to the Military and Naval 
Code to and including December 31, 1940 at the rate of $2.05 
per day, in accordance with the Board’s recommendation. A 
Medical Board, duly convened, on October 29, * 1940 recom- 
mended as follows : \ 

“The Board recommends authorization of continued treatment by his 
attending physician. 

The Board does not believe further hospitalization to be necessary or of 
advantage. 

The Board recommends that he be paid i n  accordance with the Military 
and Naval Code to this dkte and for a further period of disability, which it 
estimates not to  exceed sixty days. 

The Board recommends that this soldier be discharged from military 
service. 

The Board recommends that the following bills for the professional 
services and hospital care be paid, when presented in proper form: 
1. St. Anthony’s Hospital, Rock Island, Ill.. ...................... . .$77.00 
2. Dr. Joseph B. DeSilva, Rock Island, 111.. ......................... 53.00” 

When a member of the Illinois National Guard i s  injured 
while in service and in the line of duty, he is entitled to an 

- award for injuries sustained. 
Solomon vs. State, 5 C. C. R. 295; 
Bridges vs. State, 7 C. C. R. 230; 
Charles vs. State, 8 C. C. R. 371. 

I 

In  view of Section 10, Article 16, of the Militiry and 
Naval Code, we are without authority to grant an award other 
than that recommended by a Medical Board advising that 
such payment should be made. A proper Medical Board hav- 
ing made its recommendations, claimant is entitled to an 
award in accordance with such recommendations. 

An award is, therefore, entered in the sum of One Hun- 
dred Thirty Dollars ($130.00), payable, $77.00 to St. An- . 

thony’s Hospital, Rock Island, Illinois; $53.00 to Dr. Joseph 
B. DeSilva, Rock Island, Illinois ; f o r  the benefit of claimant, 
George F. Adolphi. 
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(No. 3616-Claimant awarded $50.00.) 

THE ALTON RAILROAD COMPANY, A CORPORATIOI‘S, Claimant, us. STATE 

OF ILLINOIS, Respondent. 
Opznaon filed Mal-ch 9, 1943. 

WILLIAM L. PATTON, (HENRY A. CONVERSE, of Counsel), 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
fo r  claimant. 

OSTROM, Assistant Attorney General, fo r  respondent. 
ComnacT-money d x e  unde?=-when award for jiistzfied. Where it  is un- 

disputed that State is indebted to claimant under a contractual obligation, 
a n  award for the amount due will be made. 

FISHER, J. 
Claim filed June 23, 1941, alleges that claimant, a cor- 

poration organized under and by virtue of the laws of the 
State of Illinois, on the 24th day of June, 1937 entered into 
a contract with respondent, acting by and through its Depart- 
ment of Public Works and Buildings, Division of Architec- 
ture and Engineering, granting to the State the right to in- 
stall upon the right-of-way of claimant in Section 1, Town- 
ship 19 North, Range 3 West of the Third Principal Meridian, 
and in Section 36, Township 20 North, Range 3 West of the 
Third Principal Meridian, in Logan County, Illinois, an eight 
inch sewer, 3,890. feet in length, to extend from the farm 
pumping station of the State to the sewerage disposal plant 
in the City of Lincoln, Illinois. 

That respondent, in consideration of such grant, agreed 
to pay claimant the sum of $25.00 per. year, such payment 
to be made in advance upon the first day of each and every 
year of the term of said contract. 

Claimant seeks an award for $50.00 according to  the 
terms of said contract for two years rental ending June 30,‘ 
1939. 

The record consists of the claim, stipulation, and waiver 
of statement, brief and argument by claimant and respondent, 
by respective counsel. 

It is stipulated that claimant and respondent entered into 
the alleged contract; that the State of Illinois constructed a 
sewer in accordance with such contract ; that the rental accru- 
ing thereunder, as alleged, has not been paid; and that there 
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is now due and owing from respondent to claimant the sum 
of $50.00 representing such accrued rental. 

We cannot understand why claimant has been required 
to  file a claim in order to collect such a contractual obliga- 
tion of respondent. It appears to  be an imposition on 
claimant. 

Claimant is entitled to an award of $50.00 for rental for 
the years ending, June 30, 1938 and 1939. 

An award is, therefore, entered in favor of claimant, 
The Alton Railroad Company, a corporation, in the sum of 
Fifty Dollars ($50.00). 

(No. 2762-Claim denied.) 

PAUL H. BOYERS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed March 9, 1943. 

Rehearing denied April 15, 1943. 

Claimant, pro se. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, fo r  respondent. 
WORKMEN’S COMPENSATION ACT-burden O f  Pl-OOf in Claims under O n  Claim- 

ant-failure to  sustain bars award. The general rule of law that  the burden 
of proof is upon the plaintiff to prove his case by a preponderance or greater 
weight of the evidence is applicable t o  claims under the Workmen’s Compen- 
sation Act, and where claimant has not so proven his claim no award can be 
made. , 

Per Curiam: 
This matter again comes on for hearing on petition of 

claimant for an additional award amounting to  fifteen per 
cent (15%) total disability. 

On June 30, 1937, this court awarded claimant $2,225.00 
fo r  fifty per cent (50%) total disability. On May 14th, 1941, 
this cause again came on f o r  hearing on petition fo r  further 
award. Upon due consideration the court granted claimant 
an additional fifteen per cent ’(15%) total permanent dis- 
ability. The petition now under consideration was filed April 
27, 1942, seeking an additional fifteen per cent (15%) total 
permanent disability. 

The evidence shows’that this claimant at  the time of 
filing this petition was employed at the Green River Ord- 
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nance Plant, at Sterling, Illinois, as equipment inspector, but 
the record is silent regarding the amount. he is earning. 

The court having duly considered the additional evidence 
in support of said petition finds that no sufficient showing 
appears therein upon which to authorize a further award. 
The petition for  further award is therefore hereby denied. 

(No. 3739-Claimant awarded $1,020.04.) 

CLARENCE BUHLNAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 9, 1943. 

WISEMAN & LISTEMAN, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMIEN’S COMPENSATION ACT-when award may be nzade tinder for  loss 
of eye. An employee of the State who sustains accidental injuries, arising 
out of, and in the course of his employment, while within the provisions of 
the Workmen’s Compensation Act, resulting in the loss of an eye, is entitled 
to compensation therefor, i n  accordance with the provisions of such Act, 
upon compliance with the requirements thereof and proper proof of claim for 
same. 

FISHER, J. 
The record in this case consists of the complaint filed 

August 3, 1942; report of the Department of Public Works 
and Buildings, Division of Highways, by M. K. Lingle; 
waiver of statement, brief and argument on behalf of claim- 
ant ;  statement, brief and argument by respondent ; and stipu- 
lation between claimant and respondent wherein it is stipu- 
lated that the report of the Division of Highways shall 
constitute the record in this case. 

Claimant, an employee of respondent in the Division of 
Highways, while engaged in cutting ‘brush o r  “hedge 
sprouts” on the right-of-way of State Bond Issue Route No. 
111 about three and one-half miles south of Medora, Illinois, 
on December 15,1941, was injured by being struck in the right 
eye by a branch o r  “hedge sprout” which he was attempting 
to remove, which injury resulted in the complete loss of vision 
in claimant’s right eye. 

It is admitted that claimant was an employee of respond- 
ent; that he was injured on December 15, 1941; that all 
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jurisdictional requirements have been met ; that all medical 
bills and charges have been paid by respondent; that tem- 
porary total disability has been paid to claimant in the sum 
of Seventy-nine and 02/100 Dollars ($79.02) ; that claimant 
has no children under 16 years of age. 

Claimantb was employed intermittently a t  a wage rate of 
Fifty Cents ($50) per hour and worked f o r  the Division of 
Highways less than two hundred (200) days per year. Claim- 
ant’s average weekly wage figured on the above basis and in 
accordance with the Workmen’s Compensation Act amounts 
to  Fifteen and 38J100 Dollars ($15.38) per week. Claimant 
would be entitled to fifty (50) per cent of this average wage, 
plus ten (10) per cent, o r  a total of Eight and 46J100 Dollars 
($8.46) per week during the total disability period which it 
is agreed was nine (9) weeks and two (2) days, amounting 
to Seventy-eight and J4JlOO Dollars ($78.54). Claimant has, 
therefore, been overpaid Forty-six Cents ($.46) in temporary 
total disability compensation. 

The report of the Division of Highways shows that claim- 
ant was injured while engaged in his duties; that while 
claimant was cutting into a clump of hedge sprouts with a 
hedge knife a sprout rebounded and struck him in the right 
eye; that claimant was immediately taken to  the office of a 
physician and later removed to  the Barnes Hospital in St. 
Louis, Missouri, and placed under the care of Dr. Lawrence 
T. Post, professor of clinical opthalmology and head of the 
department, Washington University, Medical College. On 
November 6th Dr. Post reported t o  the division that claim- 
ant had suffered complete loss of vision in the right eye and 
that the disability was permanent. 

Claimant asks for One Thousand Dollars ($1,000.00) 
compensation for permanent disfigurement to  his face and 
Twelve and 10/100 Dollars ($12.10) weekly for one hundred 
twenty (120) weeks for loss of the sight of his right eye. 

Under the record, the claim for disfigurement must be 
disallowed. 

It is stipulated that claimant expended for transporta- 
tion and medical necessities as a result of this accident the 
sum of Five and 30/100 Dollars ($5.30), for which expendi- 
ture claimant should be reimbursed. 

Claimant is entitled to compensation for  the complete 
loss of the sight of his right eye. Section 8, Subsections 

’ 

1 
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e (16) and L of the Workmen’s Compensation Act provide for 
the loss of the sight of an eye 50 per cent of the average 
weekly wage, plus 10% f o r  120 weeks, or $8.46 x 120, equalling 
$1,015.20, plus $5.30 expended by claimant for medical neces- 
sities and transportation, less overpayment of $.46, or a totad 
of $1,020.04. An award is, therefore, entered in favor of 
claimant, Clarence Buhlman, in the sum of $1,020.04, payable 
as follows : $466.52 is accrued and payable forthwith, and the 
balance of $553.52 is payable in equal weekly installments of 
$8.46 for sixty-five (65) weeks beginning March 15, 1943, and 
a final payment of $3.62. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the Road Fund in the man- 
ner provided for in such Act. 

(No. 3608-Claim denied.) 

BUNN CAPITOL GROCERY Co., A CORPORATION, ET AL., Claimants, 21.9. 
STATE OF ILLINOIS, Respondent. 

Opinion filed March 9, 194. 

CHARLES TRUE ADAMS and SAMUEL MORGAN, for claimants. 

GEOFGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

,STATE AuDwoR-duty  of  to  set ‘off amounts due State against moneys owed 
by  it-sale, tramsfer or  assignment of claim. wn demand against State, to  one 
without notice of  indebtedness to  State does not exczcse f rom.  The law im- 
poses an express and mandatory duty on the State Auditor to deduct any 
moneys owned the State by a person, before issuing a warrant for the pay- 
ment of any moneys to him, or his assignee, on any claim, demand or account 
against the State, and such deduction must be made even though such claim, 
demand or account was sold, transfefred or  assigned to n third person, having 
no notice or knowledge of indebtedness to State by his ass ibor .  

~ L L I N O I S  EMERGENCY RELIEF coMiwssroN-moneys due f r o m  State o n  relief 
orders issued by-assignee of  tulces subject t o  right of State  t o  set off or 
deduct moneys due from assignor. A purchaser, transferee o r  assignee of a 
claim against the  State for moneys due on relief orders issued by Illinois 
Emergency Relief Commission, takes same subject to right of State to deduct 
therefrom any moneys due it from the seller, transferror or assignor, where 
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statute expressly provides tliat sale, transfer or assignment shall not affect 
said right, and if he is indebted to State on any claim whatsoever, same must 
be deducted, regardleqs of whether or not assignee had notice or knowledge 
of &me. 

CHIEF JUSTICE DAMRON delivered the opinion of the 

The facts in this care are stipulated. 
The claimants are engaged in the wholesale grocery busi- 

ness. During the years 1935 t o  1936 the Illinois Emergency 
Relief Commission, hereinafter called the Commission, 
financed its program of aid to the unemployed of the State 
by issuing relief orders which were exchangable at  retail 
stores for various necessities including food. Said orders 
were demand obligations of said Commission and consider- 
able time elapsed from their execution to  their redemption, ' 

being paid, in fact, from three to  six months subsequent to 
their original date. It was a common practice for retail mer- 
chants to  assign'many.of these relief orders in lieu of cash 
to  wholesale grocers in payment of wholesale grocery bills; 
said wholesale grocers, including the said claimants, would 
in turn obtain the full face value of such relief orders in cash 
from the Commission aforesaid upon the expiration of the 
said three to six months period; that prior to May, 1936, vast 
numbers of these assigned relief orders were retired by the 
Commission and prior to  the last mentioned date no question 
was raised as to their validity o r  transferability, in fact the 
Commission prescribed and furnished forms fo r  the assign- 
ment of relief orders. 

That during the second or third week of May, 1936, the 
Auditor of Public Accounts in pursuance of the suggestions 
of the Department of Finance began f o r  the first time, as far 
as these claimants were concerned, to  set-off such sums as 
were due the State, from the retail merchants for Retailers' 
Occupational Tax against the principal amount of outstand- 
ing and unredeemed relief orders by virtue of the provisions 
of Section 12-13, Chapter 15, Smith Hurd Revised Statutes 
(1935) ; that the effect of these set-offs according to the claim- 
ants was to deprive them from full face value, redemption in 
certain relief orders assigned to them by retail grocers who 
were deIinquent in their payment of this tax. Claimants say 
they were given no warning of the intention of the State of 
Illinois to  invoke this law; that they acted in good faith and 

court: 
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in complete reliance upon the course of conduct established 
over a period of many months by the said Commission, and 
that they were led to believe that the relie'f orders were re- 
deemable by said Commission at  all times, and &der all con- 
ditions, and that so believing they sold groceries to  retail 
merchants who had no credit standing or rating whatsoever 
and accepted relief orders in payment in lieu of cash. Claim- 
ants say they had no means of easily ascertaining whether or 
not any of the retail merchants who purchased from them 
were in arrears to  the Department of Finance. 

Claimants further say that they are the holde'rs and own- 
ers of relief orders in the following amounts: 
Bunn Capitol Grocery Co. ................................. $49'7.29 
Decatur Grocery Co.. . . . .  ................................. 240.84 
DuQuoin Packing Co.. .................... .>. . . . . . . . . . . . . . . . . . . .  448.08 
Guyer & Calkins Co.. ........................................... 133.74 
Howard & Casey Co. ......................................... 395.34 
Intercity Grocery Co.. ........................................... 400.42 
Jageman-Bode Co. ................................... .: . . . . . . . . . .  412.26 
Chris Hoerr & Son C o . .  ........................................ 99.64 
Kohl & Meyer Co ................................................ 197.98 
Peter G. Lennon Co .............................................. 64.50 
Oakford & Fahnestock.. ......................................... 465.95 
Peyton-Palmer Co. 98.97 
Rockford Wholesale Grocery Co.. ................................ 281.84 
The Scudders-Gale Grocery Co.. ................................. 212.10 
C. E. Ward & Sons .............................................. 113.15 

............................................. 

$4,062.10 

that the i  have on numerous occasions subsequent to June, 
1939, demanded payment of these sums, plus interest at  the 
legal rate, from the said Commission, the Department of 
Finance, and the Auditor of Public Accounts for  the State 
of Illinois, but that these claims have been denied and t o  
date they have received no payments on account. 

Both the claimants and the Attorney General have filed 
briefs and arguments citing many authorities. 

Claimants say they should recover fo r  the following 
reason : 

1. 
2. 

The relief orders were assignable and transferable. 
The State through i ts  agency the Illinois Emergency Relief Commis- 
sion, by its actions, conduct, and representations entered into a n  im- 
plied contract to pay in full the relief orders assigned to the 
claimants. 
The State is estopped by its conduct, acquiescence, and representations 
from denying its liability to the claimants on the said relief orders. 

3. 
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4. When a State permits itself to be sued and submits itself voluntarily 
to  the jurisdiction of a court, its rights are subject to every equitable 
rule and principle, including that of estoppel. 
Sections 12-13, Chapter 15, Smith-Hurd Revised Statutes (1935) were 
enacted long before the passage of the Retailers’ Occupational Tax 
Act or the establishment of the Illinois Emergency Relief Commis- 
sion and were not intended to apply to cases involving either. 

5. 

The respondent says claimants should not recover fo r  the 
following reasons : 

1. Even though the relief orders might have been assignable, they were 
not negotiable, consequently, such orders were subject to any and all 
defenses in  the hands of assignees. 

2. An implied contract to do an illegal act cannot arise between the 
State and an individual, but even i f  i t  could, the facts here do not 
support an allegation of “implied contract” or “unjust enrichment.” 

. 

3. No estoppel to deny liability has arisen because: - 
(a )  the State never represented the relief orders as  being ne- 

gotiable, and, 
(b) the claimants are  not holders for  value without notice. The 

State never represented the relief orders as being negotiable. 
The claimants are not holders for value without notice. 

4. A State is  not subject t o  estoppel when acting within its sovereign 
capacity. 

5. The Legislature did not intend relief orders either to be or t o  pos- 
sess -the attributes of legal tender; if ,it had any such intention, the 
act would have been unconstitutional and the relief orders issued 
thereunder would be void. 

The question for our decision requires a construction of 
Chapter 15, Section 12-13, Smith-Hurd, Revised Statutes 
(1935) which provides as folIows: 

(Section 1 2 ) .  Whenever any person shall be entitled to a warrant on 
the treasurer, on any account or claim in favor of the State, then due and 
payable, the Auditor of Public Accounts shall ascertain the amount due and 
payable to the State, as aforesaid, and issue a warrant on the treasurer, 
stating the amount for which the party was entitled to a warrant, the amount 
deducted therefrom, and on what account, and directing the payment of the 
balance; which warrant so issued shall be entered on the books of the 
treasurer, as for-the amount the party was entitled to, but the balance only 
shall be paid. 

(Section 13). No sale, transfer or assignment of any claim or demand 
against the State, or right to a warrant on the  treasurer, shall prevent or 
affect the right of the Auditor to make the deduction and off-set provided in 
the foregoing section. 

When construed- it simply means that when the Auditor 
finds the claimant to whom a warrant is payable owes the 
State on any claim whatever, that a balance shall be struck; 
claimant required to  pay the claim, and the balance if any, 
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is to be remitted to claimant by warrant on the treasurer by 
the balance so found to be due: 

Section (13) provides that, no sale, transfer or  assign- 
ment of any claim or demand against the State, o r  right to a 
warrant on the treasurer, shall prevent or effect the right of 
the Auditor to make the deduction and set-off as provided in 
Section (12) , Supra. 

It was the State Auditor’s duty to  take set-off from the 
relief orders which had been assigned to  claimants. Sections 
(12) and (13) of Chapter (15) is the law of this State and is 
binding on the State Auditor. It is mandatory. Therefore 

’ the claimants when they accepted the various relief orders 
took them with direct notice of the provisions of Chapter 
(15). The State Auditor would have been derelict in his duty 
had he failed to enforce the above statutory provisions. He 
was under oath to support the constitution and the laws of 
this State. He had entered into a bond pa.yable to  the people 
of the State of Illinois fo r  the faithful performance of his 
duties. 

These claims cannot be allowed under any guise whatever 
and the complaint must be dismissed. 

Other contentions urged, and the supporting arguments 
have been considered. Extension of this opinion by a dis- 
cussion of the additional points made, is deemed unnecessary. 

Award denied. Complaint dismissed. 

(No. 3766-Claim denied.) 

JOHX If. DURRETT, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinaon file& March 9, 19@. 

Claimant, pro se. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

JuDGmmTs-Courts of Competent Jurisdzction-State or employees of not 
lzable to  respond in danaages f o r  execzition of. Neither the State, nor its 
officers, agents or employees are  liable to respond i n  damages to one com- 
mitted to a State institution, where such commission i s  by virtue of the law- 
ful execution of a judgment of a Court of Competent jurisdiction therefor. 

RESPONDEAT suPEmoR-doctrane of not applicable to  State- State not liable 
for acts of employees under any thaory of law or doctrine of eqziity. The 
doctrine,of respondeat superior is not applicable to the State, in the exercise 
of its governmental functions, and it is not liable to respond in damages for 
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any act of any of its officers, agents or employees, under any theory of law 
or doctrine of equity. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

Claimant seeks an award in the sum of $598,000.00. The 
complaint alleges that on November 21, 1938, claimant was 
forcibly seized and taken into custody without authority of 
law in Randolph County, Illinois,. immediately following the 
expiration of a sentence in the Illinois State Penitentiary 
located at Menard, Illinois, f o r  violation of law imposed upon 
him by the Criminal Court of Cook County. 

He alleges that he was seized, committed and coilfined in 
the Illinois Security Hospital from November 21, 1938, until 
December 18, 1941, at which time he was transferred to the 
Illinois State Hospital for Insane at Manteno, Illinois, from 
which he mas released on March 30, 1942. 

He alleges that all charges of insanity, nervous or mental 
disease, were without foundation, and that he has suffered 
great disgrace as the result of acts by the public employees 
of respondent. 

The record discloses that on the 21st day of November, 
1938, the claimant was declared to  be insane by the County 
Court of Randolph County, Illinois, after a full hearing in 
said court; that warrant of Commitment was duly issued or- 
dering said claimant to  be delivered to the Superintendent of 
the Illinois Security Hospital f o r  Insane at  Menard, Illinois, 
which said warrant of commitmeiit was duly executed and 
claimant was delivered to  said institution. 

Claimant remained in said Illinois Security Hospital by 
virtue of said order of commitment until December 4, 1941, 
at  which time he was transferred to  the Manteno State Hos- 
pital for Insane, Manteno, Illinois, under special order num- 
ber 6972 dated November 29, 1941. His confinement continued 
in the last named State Hospital until March 30, 1942, when 
he was released. 

The Attorney General files a motion to  dismiss this com- 
plaint for the reason that claimant's complaint does not set 
forth a claim which the State of Illinois, as a sovereign com- 
mon~vealth should discharge and pay, in that claimant seeks 
an award predicated only on the basis of equity and good 
conscience, and not upon a legal o r  equitable basis established 

' 

1 . 



by either the decisions of the courts of this State, the Consti- 
tution or  statute. 

We have repeatedly held in this court that in the exercise 
of-its governmental functions the State is not liable for the 
negligelice of its servants or agents, in the absence of a stat- 
ute making it so liable. Brawn vs. State, G C. C. R. 104; 
Churnbler vs. State, G C. C. R. 138; Bucholz vs. State, 7 C.  C .  
R. 241; Kelly vs. State, 9 C. C. R. 339; Holleszbeck vs. Cowzty 
of TViiznebago, 95 Ill. 148; City of ChicaJgo vs. Williams, 182 
111. 135; Minear vs. State Board of Agrit:ultzcre, 289 Ill. 549; 
Gebhart vs. Village of LaGramge, 354 Ill. 234. 

And further it has been held by this court that the Court 
of Claims has jurisdiction to  recommend an award only where 
the State would be liable in law o r  in equity in a court of 
general jurisdiction if it were suable. Crabtree vs. State, 7 C. 
C. R., 207. 

This claimant was duly committed by virtue of an order 
of commitment from the County Court OP Randolph County, 
Illinois. The employees of the respondent at the time of said 
order of commitmint cannot be held responsible to claimant 
for the actions, judgments and orders of a court of competent 
jurisdiction and by no stretch of the imagination would this 
court be justified in entering an award in this case. 

The motion of the Attorney General is allowed. Claim 
dismissed. 

(No. 3600-Claimant awarded $714.21.) 

CHARLES EGGLER, Claimant, vs. STATE OF ILLINOIS, Respondent ’ 
Opanaon filed March 9, 1949. 

Rehearing denaed April 15, 1943. 

A. R. IVENS, for claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT-when award mag be made under for 

medical and hospital services and temporarg total disability. Where an em- 
ployee of State sustains accidental injuries, arising out of and in the course 
of his employment, while engaged in an extra-hazardous enterprise, resulting 
in temporary total disability, an award may be made for compensation there- 
for  and expenses of medical and hospital services incurred, for the cure or 
relief of said injuries, in  accordance with the provisions of the Workmen’s 

. 
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Compensation Act, upon compliance by employee with the requirements - 
thereof and proper proof of claim for same. 

Sism-when evzdcnce wzstkficient t o  sustain claarn f o r  permanent disa- 
7nZitu. Where after giving full credence to the  medical and other testimony 
adduced by claimant, the record fails to show that claimant had suffered and 
will continue to suffer permanent partial disability, claim for compensation 
therefor cannot be sustained and an award must be denied. 

- 

FISHER, J. 
Complaint was filed on March 27,1941, in which claimant, 

Charles Eggler, states that he was injured on September 24, 
1940, while he was engaged in unloading bags of material of 
the approximate weight of 100 pounds each from cars to 
trucks ; that in lifting said bags he sustained an injury to his 
back. Claimant further alleges that respondent furnished 110 
medical, surgical or  hospital treatment. That he earned Fifty 
Cents ($50) an hour. That he has one daughter who was 13 
years of age at  the time of the accident. 

Claimant seeks to  recover fo r  first aid and all necessary 
medical care and attention; $$11.00 per week f o r  temporary 
total disability since September 24, 1940; $11.00 per week fo r  
a period of eight (8) years for permanent partial disability; 
also a pension. 

The record in this case bonsists of the complaint; report 
of the Division of Highways ; transcripts of the evidence 
taken on Septedber 5 ,  1941, October 23, 1941, February 2, 
1942, and March 30, 1942; statement, brief and argument; 
supplemental statement, brief and argument ; reply brief and 
argument filed by claimant; and statement, brief and argu- 
ment filed by respondent. 

Claimant, Charles Eggler, was employed by the State 
and is within the provisions of the Workmen’s Compensation 
Act. 

Claim- 
ant’s foreman had notice of the accident on the date it oc- 
curred and claimant’s daughter came to the Supervisor of 
Maintenance at Decatur, Illinois, about a week after the acci- 
dent and reported it. On October 18, 1940, a representative 
of the Division of Highways visited the claimant’s home and 
discussed the accident with claimant. As all the provisions 
of Section 24 of the Workmen’s Compensation Act have been 
complied with, this court has jurisdiction. 

The- accident occurred on September 24, 1940. 
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The evidence clearly shows that the accident arose out of 
and in the course of claimant’s employment. . 

Claimant takes the position that the temporary total dis- 
ability still continues, and respondent claims that it ceased on 
or before September 5, 1941. Dr. Stuart Wood, who testified 
in behalf of claimant, stated that he examined claimant on 
September 17, 1941, and‘that he had a “very slight disability 
with reference to light work that does not involve much bend- 
ing. ” Dr. John E. Madden was asked on direct examination 
on September 5, 1941- 

Q. “The injury that you have described as you found it  in your judg- 
ment, would incapacitate a person for approximately what period?” 

A. “Sometimes to a year a t  least, and in some cases not quite so long.” 

Dr. Clyde H. Tearnan, testifying on the same ’date, was 
asked- 

Q. “The injury as revealed in  the picture of November in  your judg- 
ment would ordinarily incapacitate a person for how long approxi- 
mately ?” 
Well, six months to a year, six months is rather a minimum.” A. 

Dr. Henry B. Thomas, who testified on behalf of respond- 
ent, stated that he examined claimant on December 18, 1941, 
and that he could do light work. Claimant also testified that 
his wife was employed; that since the accident he has helped 
her clean house; helped do the family washing; and gets the 
meals. 

From all the evidence, this court is of the opinion that the 
position taken by respondent, that the period of temporary 
total disability ended on September 5 ,  1941, is reasonable, 
and the court so finds. 

Claimant also seeks to recover. for permanent partial dis- 
ability; also a pension. Claimant testified that f o r  some years 
prior to  the accident he had no regular employment; but did 
some janitor work which did not involve heavy lifting, cleaned 
wall paper, and did odd jobs. 

The evidence would indicate that claimant was partially 
disabled after September 5, 1941, but that there should be no 
permanent disability. There is, however, .nothing in the evi- 
dence on which this court could base an award f o r  partial 
disability, and this part of the claim is therefore denied. 

Claimant is entitled to  compensation for temporary total 
disability from September 24, 1940, to and including Septem- 
ber 5, 1941, which is a period of 49 3/7 weeks. He earned 
Fifty Cents ($50) an hour, eight (8) hours a day, but as em- 
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ployees in similar- capacities worked less than two hundred 
($00) days a year his compensation will be based on compen- 
s tion of Eight Hundred Dollars ($800.00) annually. This 
TV 7 uld make his average meekly wage $15.38 and he mould be 

As claimant had to  55% of this, or  $8.46 per week. 
under the age of 16 years a t  the time of the accident 

compensation would be increased to $11.00 per 
Sub-section ( j )  of Section (8), and he is therefore 

el titled to  this amount for 49 3/7 weeks, or the sum of $543.71 
f J r temporary total disability. 

The evidence also shows that claimant incurred the fol- 
ldwing obligations : Hospital services $124.50, medical serv- 
ides $16.00, x-rays $30.00-a total of $170.50. 

Respondent, in its brief, states that the evidence also 
shows that claimant expended $200.00 for necessary braces 
bfit this court can find nothing in the evidence to  substantiate 
this statement. 

An award is therefore entered in favor of claimant f o r  
sum of Seven Hundred Fourteen and 2l/lOO Dollars 

being $543.71 f o r  temporary total disability and 
f o r  funds expended for hospital 

1 

I 

1 

services, medical services and x-rays ; all of which has accrued 
dnd is payable forthwith. 

1 This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 

ethod of Payment Thereof,’’ approved June 30, 1941, and 
eing by the terms of such Act, subject to the approval of the 
overnor, is hereby, if and when approval is given, made pay- f ble from the appropriation from the Road Fund in the man- ~ 

mer provided for in such Act. 

Claims of State Employees and Providing for the 

I 

(No. 3761-Claipant awarded $228.31.) 

ROY FITZGERRELL, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Mal-ch 9, 1949. I 

JOHN R. MORROW, for claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

’ WORKMEN’S COMPENSATION A c T - w h e n  award may be made under for loss 
’ finger. An employee of the State who sustains accidental injuries, arising 

ISTROM, Assistant Attorney General, for respondent. 
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out of, and in the course of his employment, while within the provisions of 
the Workmen’s Compensation Act, resulting in the loss of a finger, is e n  
titled to compensation therefor, in  accordance with the provisions of such 
Act, upon compliance with the requirements thereof and proper proof of 
claim for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

The complaint in this case was filed October 29, 1942, and 
alleges that on the 14th day of July, 1941, the claimant was 
employed by respondent in the Department of Public Wel- 
fare at a Kankakee State Hospital in Kankakee, Illinois. That 
his duties consisted of supervising the work in the laundry 
of said institution and while in the course of his employment 
as such supervisor he was, on the 21st day of May, 1942, at 
about the hour of 7:30 A. M. in the act of adjusting a bar on 
one of the mangles when his right hand caught between two 
cogs of said mangle and completely severed the first phalange 
of the second finger of the right hand. That immediate notice 
of said injury was given to  the respondent; that medical and 
surgical treatment were given claimant by a staff physician. 

It is further alleged that he was receiving the sum of 
$78.75 per month with full maintenance and that said main- 
tenance is of the value of $24.00 per month, making an aggre- 
gate wage of $102.75 per month ; that his average weekly mage 
therefore was $23.71 and that his compensation rate amounted 
to $11.86. Claimant makes no claim for temporary total dis- 
ability o r  f o r  medical or hospital expenses. The Attorney 
General files brief, statement and argument on behalf of the 
respondent, and the claimant waives his right of reply. 

It is conceded by the respondent that the amount of 
wages alleged in the complaint is correct and that all pro- 
visions of Section (24) of the Workmen’s Compensation Act 
have been complied with. 

Upon a full consideration of the record we find that 
claimant is entitled to  an award f o r  this injury. There being 
no dispute between the claimant and the respondent as to the 
nature and extent of claimant’s injury and no dispute as to 
the proper notice having been given t o  the respondent we 
make the following award: 

An award is therefore made in favor of claimant, Roy 
Fitzgerrell, in the sum of $228.31 as provided under Section 
(S), Paragraphs (e) and (L) of the Workmen’s Compensa- 
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tion Act for the loss-of the-first phalange of the second finger 
of the right hand all of which has accrued and is now payable 
in a lump sum. 

This award being subject to the provisions of an Act 
entitled: “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for the ~ 

Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for  in such Act. 

(No. 3738-Claimant awarded $563.24.) 

HERMAN GALLIMORE, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinzon filed March 9, 1043. 

ROY A. PTACIN, for  claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

WonIcxm’s COMPENSATION ACT-’When award may be made f o r  compensn- 
tzon undei-. An employee of the State who sustains accidentaI injuries, aris- 
ing out of, and i n  the course of his employment, while within the provisions 
of the Workmen’s Compensation Act, resulting in permanent partial loss of ’ 
use of his hand, is entitled to compensation therefor, in  accordance with the 
provisions of the Act, upon compliance with the requirements thereof and 
proper proof of claim for same. . 

ECKERT, J. 
On June 22, 1942, the claimant, Herman Gallimore, was 

employed by the Department of Public Welfare df the State 
of Illinois as an attendant at the Chicago State Hospital. 
While separating two mental patients who were fighting, one 
of them struck claimant on the right hand with a shoe, causing 
a fracture of the head of the metacarpal of the right index 
finger. 

At the time of the accident, claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State, and notice of the accident was given, 
and claim for compensation was made, within the time pro- 
vided by the Act. The accident arose out of and in the course 
of the employment, and respondent furnished all necessary 
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1 

medical and hospital servi-ces. Claim is made fo r  permanent 
injury to  claimant’s right hand. 

Claimant testified that the hand is now stiff and painful ; 
that he is unable to use it as he did prior to the accident; that 
he is unable to twist, grasp or lift with it. Dr. Albert C. 
Field, called as a witness f o r  claimant, testified that on Au- 
gust 6, 1942, he examined claimant, and took an x-ray picture 
of his right hand. The x-ray showed an irregularity in the 
second metacarpal, a shortening caused by a backward clis- 
placement at the phalangeal joint. The, witness found a 
limitation of extensioii at the index fingel., and a limitation 
of flexion of about fifteen or twenty degrees. There n7as an 
enlargement over the second metacarpal, and claimant lacked 
one-half inch of approximating the tip of the index finger to  
the palm of the hand. On comparison, the left index finger 
was shorter than the right, due to  the deformity in the second 
metacarpal. Dr. Field stated that the condition was perma- 
nent. Dr. Louis Olsman, called as a witness for the respond- 
ent, was in complete agreement with Dr. Field. 

From the record it appears that claimant has suffered a 
thirty per cent -permanent partial loss of the use of his rig.ht 
hand. Under the provisions of the Workmen’s Compensation 
Act, for such disability, he is entitled to fifty per cent of his 
average weekly wage fo r  a period of fifty-one weeks. At the 
time of the injury, claimant’s average yearly earnings mere 
$1,044.00, and his average weekly wage $20.08. He is there- 
fore entitled to  an award of $512.04; and since the accident 
occurred after July 1,1941, this amount must be increased ten 
per cent, making a total sum of $563.24. 

. Award is therefore entered in favor of claimant fo r  said 
sum of $563.24, payable as follows: 

1. 
2. 

The sum of $408.48 accrued and payable forthwith. 
The balance of $154.76 payable in weekly installments 

of $11.04 per week, beginning March 15, 1943, f o r  a period of 
fourteen weeks, with a final payment of $.20. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 

. 
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able from the appropriation from the General Revenue Fund 
in the manner provided f o r  in such Act. 

(No. 3770-Claimant awarded $3,284.97.) 

CITY OF KANICAKEE, A MUNICIPAL CORPORATION, Claimant, vs. STATE 
OF ILLINOIS, Respondent. 
Opinaon filed March 9, 1943 

VICTOR N. CARDOSI, for  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

SLRvIcm-Zapse of npproprzataon before paynzent-szLficaet unexpended 
balmice an-uhen award for  value of may be made. Where services are 
rendered to the State, under contract lawfully entered into and a bill sub- 
mitted for the amount due thereunder, ,within a reasonable time, which is 
undisputed, and due to no fault or negligence of claimant, same is not approved 
and vouchered for payment before lapse of appropriation from which it is 
payable, an award may be made for the amount thereof, where at the time 
said servipes were performed there were sufficient funds remaining therein to 
pay same. 

OSTROM, Assistant Attorney General, f o r  respondent. 

ECKERT, J. 
Prior to the year 1939, the City of Kankakee, Illinois, 

constructed a sewage treatment plant and outlet sewer f o r  
the treatment of the sewage of the City of Kankakee. The 
untreated sewage of the Kankakee State Hospital was col- 
lected by, and flowed through the outlet sewer so constructed, 
and the sewage mas then treated by this plant. The Depart- 
ment of Public TVelfare af the State of Illinois, prior to 1939, 
had been authorized to, and had entered into an agreement 
with the City of Kankakee, f o r  the treatment of the Kankakee 
State Hospital, for its share of costs of'operation and main- 
tenance of the treatment plant and sewerage works, and the 
cost of coastruction of the sewage treatment plant and the 
sewers was shared by the City of Kankakee and the Depart- 
ment of Public Welfare. 

In  1939 certain additional work was needed at  an esti- 
mated cost of $22,000.00. By Act. of the General Assembly 
(Senate Bi l lho .  520,. filed July 25, 1939) the Department of 
Public Welfare was authorized and directed to enter into an 
agreement and contract with the City of Kankakee for the 
payment of a part of the cost of constructioh of such addi- 
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tional work and equipment, the share to  be paid by the De- 
partment of Public Welfare to the City of Icankakee not t o  
exceed the sum of $9,100.00. By the same Act, the sum of 
$9,100.00, or  so much thereof as might be necessary, mas 
appropriated to  the Department of Public Welfare for the 
purpose of paying the State’s share f o r  such additional work, 
as follows: 

“For the State’s share of the construction of automatic screening plant 
and superstructure for hospital and south side sewage (a t  West Kankakee 
Diversion -Chamber) .............................................. $5,475.00. 

“For the State’s share of the construction of roadway surfacing (6,00@ 
square yards) ; work shop, garage and storeroom building; concrete side- 
walks, curbs, and gutters a t  plant; continuation of drainage and landscape 
program; apparatus and materials for experiments on chemical precipitation; 
miscellaneous automatic gates, flood control gates and river water distribution 
lanes ................................................. 

The entire first portion of this appropriation, and $464.73 
of the second portion, was unexpended when the appropria- 
tion lapsed. 

Pursuant to this Act of the General A.ssembly, the State 
of Illinois, by its Department of Public Welfare, entered into 
a contract with the City of Kankakee, Illinois, on November 
10, 1939. ’By the terms of this contract, the State agreed to 
pay the City of Kankakee 73% of the total cost of the con- 
struction of an automatic screening plant and superstructure 
for the Kankakee State Hospital and south side seuTage, the 
State’s share not to exceed the amount of the first item of the 
appropriation, or $5,475.00. The State also agreed to pay 
one-fourth of the total cost of other additional work as item- 
ized in the appropriation, the State’s share not to exceed the 
amount of the second item of the appropriation, or $3,625.00. 
The City of Kankakee agreed to pay the percentage difference 
between the cost and the State’s share, and to proceed with 
the needed improvements. 

The City of Icankakee performed the contract in accord- 
ance with its terms, and the work as completed was approved 
by the Department of Public Welfare. The Department, how- 
ever, failed to pay the City of Kankakee the moneys due 
under the terms of the contract, because the claim of the City 
of Kankakee was not received by the Department until after 
the appropriations under the Act had lapsed. 

The Department of Public Welfare, after making an 
audit on Marc11 30th and 31st, 1942, found the amount due the 
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City of Kankakee to be $3,284.97. Of this sum, $3,184.98 is 
due for the State’s share of the construction of the automatic 
screening plant and superstructure, and $99.99 is due fo r  the 
State’s share of the remaining work. Both items are there- 
fore clearly within the respective itenis of the lapsed appro- 
priation. 

Claimant has performed services fo r  the respondent in 
accordance with a contract duly authorized by the General 
Assembly; claimant submitted its statement of costs and 
charges to the respondent within a reasonable time and has 
not received payment; such non-payment is due to no fault on 
the part of the claimant ; when the charge was incurred there 
remained a sufficient unexpended balance in the appropria- 
tions from which payment could have been made. Claimant 
is therefore entitled to an award. (Rock  Island Swd amd 
Gravel Cornpalzy vs. State of Illinois, 8 C. C. R. 165; Elgilz, 
Joliet m d  Easterlz Railway Cornpamy vs. State of Ilkimois, 10 
C:C. R. 243.) 

An award is therefore made in favor of the claimant in 
the sum of $3,284.97. 

(No. 3763-Claimant awarded $15.27.) 

HENRY KOPPEIN, DOING BUSINESS AS KOPPEIN AND COMPANY AND AS 
KOPPEIN’S SERVICE, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 9, 1949. 

RALPH P. SHERIDAN, for claimant. 

GEORGE E’. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

SuPPLrm--lapse of appropriation before payment-wflcient unexpended 
balance in-when award m a y  be made f o r  valzie of. Where merchandise is 
sold to the State, on its order, and received by i t  and claimant submits a bill 
in  the correct amount therefor within a reasonable time, and due to no fault , 
o r  negligence on his part, same is not approved and vouchered for payment 
before lapse of appropriation from which it  is payable, an award may be 
made for the value thereof, where at the time same was furnished there were 
sufficient funds remaining therein to pay same. 

FISHER, J. 
Claimant sold to  respondent fo r  the Highway Division of 

the Department of Public Works and Buildings at  Eleroy, 
Illinois, the following merchandise : 
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May 7, 1941-60 Gallons of Kerosene ................................ $9.00 
May 17, 1941-13 Gallons of Gasoline.. ............................... 2.33 
May 21, 1941-10 Gallons of Gasoline.. ............................... 1.79 
May 22, 1941-12 Gallons of Gasoline.. ............................... 2.15 

Total. .  ......................................................... $15.27 

Claim f o r  $15.27 was filed on November 9, 1942, and, by 
stipulation between claimant and respondent mas filed a re- 
port of the Division of Highways, by Id. K. Lingle, which 
report admits that, 

“The above claim arose as a result of claimant having furnished gasoline 
and kerosene to the Division of Highways and not scheduling its invoice in 
time to be paid i n  due course. The quantities of materials shown on the copies 
of invoices included in the complaint as exhibits are correct, the prices are  as 
previously agreed upon, the delivery dates correct, and the materials were 
received and used by the Division of Highways. An appropriation was in  
existence and moneys available therein for payment of claimant’s invoices 
had they been scheduled i n  apt time.” 

We have heretofore held that where materials o r  supplies 
have been properly furnished to the State and a bill therefor 
has-been submitted within a reasonable time, but the same was 
not approved and vouchered for payment before the lapse of 
the appropriation from which it is payable, without any fault 
or neglect on the part of the claimant, an award f o r  the rea- 
sonable ralue of such materials or supplies will be made, 
where, a t  the time the expenses were incurred there were 
sufficient funds remaining unexpended in the appropriation 
to pay for the same. 

An award is therefore entered in favor of the claimant, 
Henry Koppein, doing business as Koppein and Company and 
as Koppeiii’s Service, in the sum of Fifteen and Twenty- 
seven/One Hundredth Ilollars ($15.27). 

(No. 3626-Claimant awarded $780.77.) 

WILLIAX MOULDEN, Claimant, l is. STATE OF ILLINOIS, Respondent. 
Opinion filed March 9, 1943. 

L. EARL BACH, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for  respondent. 

WORKMEN’S COMPENSATION acT-conzpensation for dasfigzirement and loss 
of use of sanbe nwmber-not allownble tinder provisaons of. In claims for  
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compensation, by employees of State for accidental injuries, the Couit is gov- 
erned entirely by the provisions of the Workmen’s Compensation Act and has 
no power to make a n  award for disfigurement to and loss of use of same 
member. 

Sam-compensataon for  dasfigzwement t o  face and head and pa? tan1 loss 
of use of hand-alloavable Tthdei-. Where accidental injuries to employee 
within provisions of Act, result in  serious and permanent disfigurement to 
head and face and also in  partial loss of use of hand, an award may be made 
for compensation for such disfigurement and also for such loss. 

SAME-when chzld of wafe of employee by fornter ntarriage not dependent 
under-when relatzon of loco parentas not shozviz. Where niinor child, for 
which an increase in amount of compensation is sought, is not child of in- 
jured employee, but of wife by former marriage and father of said child i s  
obligated under order of court to support him, and in part does so,  he is not 
wholly dependent upon employee for support and relation of loco parentis i s  
not proven and no award can be made for such increase. 

FISHER, J. 
Claimant, William Moulden, seeks benefits under the Illi- 

nois Workmen’s Compensation Act for injuries suffered to  
his hands, head, face and neck; for  partial loss of the use of 
his arms; for partial loss of the use of his legs, and fo r  dis- 
figurement. The claim is based on injuries alleged to have 
arisen out of and in the course of his employment as motor- 
grader operator employed by the Division of Highways. 

The complaint filed August 19, 1941, alleges: 
That claimant, while employed by respondent, on the 21st 

day of August, 1940, was engaged in his duties grading 
shoulders and ditches on U. S. Route No. 45, one-half mile 
north of Loda, Illinois, when the grader he mas operating 
overturned, pinning claimant beneath it ; 

That gasoline escaped from the gasoline tank, spreading 
over claimant and the tractor which caught fire, severely 
burning and otherwise injuring claimant ; 

That he was removed to  the hospital at Paxton, Illinois, 
where he received treatment for two weeks ; 

That he was then transferred to St. Joseph’s Hospital 
at Bloomington and received treatment for two weeks; 

That all medical and hospital treatment has been paid by 
the State; 

That claimant received $1,560.00 for the year immedi- 
at,ely prior to  the accident; 

That he received $236.73 as temporary total compensa- 
tion ; 

1 
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That he has received-no payments fo r  permanent dis- 
ability ; 

That he had no children under the age of 16 years at  the 
time of the’accident. 

The record consists of the complaint, report of the Divi- 
sion of Highways, transcript of the evidence, and statement, 
brief and argument of counsel. 

Respondent had immediate notice of the accident. Com- 
plaint was filed in apt time and it appears that all require- 
ments of the Workmen’s Compensation Act have been 
complied with, and this court has  jurisdiction. 

Claimant mas an employee of the Stake of Illinois at  the 
time of the accident and, as such, is entitled to the benefits of 
the Workmen’s Compensation Act. 

Claimant returned to work on November 20, 1940, fo r  the 
Department of Public Works and Buildings. He was paid 
temporary total disability in the sum of $18.21 per week from 
August 21 to November 19, 1940, a total of $234.00, which was 
an overpayment of $38.95, which overpayment should be de- 
ducted from award entered herein. 

The only question before this court is the amount of com- 
pensation due claimant. Claimant seeks an award for  
permanent disability and for disfigurement. 

Respondent contends that claimant is entitled to com- 
pensation solely f o r  the partial loss of the use of his left hand 
and that no compensation can be paid for disfigurement to 
claimant’s face because of the provision of Section 8 of the 
Workmen’s Compensation Act, Subparagraph ( e )  which pro- 
vides : 

“Provided, that no compensation shall be payable under this paragraph 
where compensation is payable under paragraph ( d ) ,  (e )  or ( f )  of this 
section.” 

Respondent relies strongly on the case of Chicago Home 
for the Fyiemdless vs. Imd. Comm., 297 Ill. 286, where the court 
said : 

“Where an employee is disabled and dis6gured by the same injury, he is 

In that case, Kate Budnick, a laundress, caught her left 
hand in a mangle and crushed it badly, necessitating the am- 
putation of her fingers. An infection developed which spread 
and involved the muscles of mastication which left the claim- 
ant with a misshapen face and lower jaw. The court said: 

not entitled to recover compensation for the disfigurement.” 
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“We have held that if an employee receives two injuries, one that  dis- 
a l e s  him and another that causes disfigurement of his hands, face or head, 
he is entitled to compensation for the disability and the disfigurement.” 

The court \further said : 
“On the other hand, we have held that where an employee i s  disabled 

and disfigured by the _same injury he is not entitled to recover compensation 
for the disfigurement. The only question presented for decision is, therefore, 
whether defendant i n  error suffered one or two injuries. If at the time her  
hand was crushed in the mangle she had fallen into the machinery and dis- 
figured her face there would be no question but that  she would be entitled 
to compensation for the injury to the hand and the disfigurement to the  face.” 

The court further held, in substance, that the claimant 
was compensated for the loss of the left hand and also was 
paid compensation fo r  the disability resulting from the sick- 
ness which followed and that having been compensated for 
disability resulting from the sickness she could not also be 
compensated for disfigurement resulting from the sickness for 
which she had been compensated under another section of the 
Workmen’s Compensation Act. 

This question was reasoned more fully in the case of 
Wel l s  Brodhers Compaq vs. Iuzd. Comm., 285 Ill. 647, in which 
case, a workman while working in a well o r  caisson about 90 
feet below the surface, was injured by an explosion of gas in 
the caisson about the head, neck, arms, hands and face. As 
a result of these burns his face and head were seriously and 
permanently disfigured. He received other injuries, from 
which he was permanently disabled. The only question raised 
in that case was whether the employee was entitled to com- 
pensation both f o r  disfigurement and partial disability under 
Paragraph (e),  Section 8 of the Workmen’s Compensation 
Act, which reads : 

“For any serious and permanent disfigurement t o  the hand, head or face, 
the employee shall be entitled to compensation for such disfigurement the 
amount fixed by agreement or arbitration in accordance with the provisions 
of this act, which amount shall not exceed onequarter of the amount of 
compens&ion which would have been payable as  a death benefit under para- 
graph ( a ) ,  section 7: Provzdsd, that no compensation shall be payable under 
this paragraph where compensation is payable under paragraph ( d ) ,  (e) or 
( f )  of this section: And, provided, further, that when the disfigurement is 
to the hand, head or face, as a result of an injury for which injury compen- 
sation is not payable under paragraph ( a ) ,  ( e )  or ( f )  of this section, com- 
pensation for such disfigurement may be had under this paragraph.” 

The court held that under the Act of 1913 there could be 
no award fo r  disfigurement under Paragraph (e), Section 8, 
and also for permanent partial incapacity. Paragraph (e) of 

-1 4 
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the Act read the same then as it does now with the exception 
of the second proviso, commencing, “And provided further, ” 
which was added by amendment in 1915. The court held in 
that case that 

“It i s  the cardinal rule in  the construction of a statute that it  should be 
so construed that no clause, sentence or word shall be superfluous, void or 
insignificant; that the statute should be so construed, if possible that every 
sentence and word shall be given its ordinary meaning and acceptation.” 

The court further held that the second proviso, added by 
the amendment of 1915 limits the first proviso in such a way 
as to cover a case “such as we are here considering,-that is 
to say, where a man sustains injuries which disfigure his face 
or head but do not incapacitate him and a t  the same time sus- 
tains injuries to other parts of the body which do result in 
disability, then he can recover for both. To say that the last 
proviso simply sets out affirmatively the inference i o  be drawn 
from the first proviso is unreasonable.” The court further 
said : 

“The reasonable and natural construction of tP.e Act as now amended is 
that compensation may be awarded if injuries result in  permanent partial 
incapacity, as provided in paragraphs ( d ) ,  (e) and ( f ) ,  but if there are also 
injuries,-not those compensated in paragraphs ( d ) ,  ( e )  and (f),-resulting 
in  permanent disfigurement to the hands, head or face, they may also be 
compensated for under the second proviso of paragraph (c )  Section 8.” 

I n  the case of Imternatio?zal Coal Co. vs. Imd. Conznz., 293 
Ill. at page 531, the court said: 

“It is urged that the Industrial Commission has awarded compensation 
for disfigurement and for the loss of use of the same member. The Com- 
mission has no power to award compensation for disfigurement of a member 
and also for the loss of use of such member. The record in  this case, how- 
ever, shows that a n  award was made for disfigurement of the face, while the 
award for a loss of use applies only to the eyes and arms. This award does 
not, therefore, contravene the rule.” 

. 

It would appear, therefore, that claimant is entitled t o  
compensation f o r  disfigurement to  his face and for such dis- 
ability and loss of the use of his hands as the evidence dis- 
closed. 

Claimant alleges that he has no children under the age of 
16 years, but the evidence discloses that claimant’s wife had 
two children of another marriage; also, that whereas the 
former husband had been ordered to pay alimony, yet the 
claimant was called upon t o  render the necessities of life to  
these children. Respondent feels that the claimant in this 
case stood in loco parentis and the children should be con- 
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sidered as dependents, and relies upon the case of Faber. vs. 
Iwi. Comm., 352 Ill. 115, and W o l f e  vs. State, 10 C. C. R. 469. 

In these cases the court held that the test of whether one 
stood in the position of loco parentis was whether such child 
was wholly dependent upon such parent f o r  support. In  this 
case the children of the wife of claimant, while receiving a 
major portion of their support from claimant, were not 
wholly dependent upon claimant for  support but were receiv- 
ing some support from their father mho,was, by order of 
court, ordered to  support them. The evidence shows that 
while not paying the full sum of money ordered to  be paid for 
their support, a portion of the money was paid, and there is 
no evidence to  show the provisions of the court decree in re- 
gard to  the children. It must be presumed that some dispo- 
sition of the question of the care, custody and control of the 
children was made, and while we should like to  increase our 
award for the benefit of the children, there is no basis upon 
which we could do so with the facts as they are before us. 
The lam provides an increase in an award where there are, 
minor children, and this position is predicated upon the 
theory that the children are wholly dependent upon claimant 
for support. This is not the case here, nor is there adequate 
showing that the claimant stands in loco parentis to  the chil- 
dren of his wife by a former marriage. 

The evidence discloses that claimant suffered permanent 
partial loss of the use of his left hand. Claimant testified, 
(page 4, transcript of evidence) : 

“I cannot close my left hand up to make a fist; and for gripping small 
articles in the hand, I cannot ao that;  OF using small wrenches and stuff.” 
I n  cold weather it  bothers me. If I am out any length of time I have to  have 
an extra glove. It gets numb and stiff.” 

Claimant testified .further that he could only close the 
fingers to  the palm of his hand by force. 

Dr. W. G. Ball testified that claimant suffered first, sec- 
ond and third degree burns of the left hand and forearm; 
first, second and third degree burns of the right hand; first 
and second degree burns of the head and face, and first, sec- 
ond and third degree burns on the anterior surface of the 
right and left knees. Dr. Ball further testified that the burns 
left permanent scars and disfigurement to  parts of the body, 
head and face; that there is no restriction in the use of the 
leg, right arm and hand, as a result of these burns, but that 
“there is a limitation of flexion in the digits of the left hand.” 
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Dr. Ball further testified that “the burn was extensive enough 
that the area involved on the back of the hand was replaced 
by connective tissue, which is not as elastic as skin and, for 
that reason limits the power of flexion.” Testifying further, 
Dr. Ball was asked: 

Q. Do you have an opinion as t o  about how much difference there is in  
the grip of Mr. Moulden’s two hands? 

A. I t  would be a guess, frankly. I have no way of measuring it ac- 
curately. In gripping the full hand they compare fairly equal, but 
on gripping a single finger there is approximately 50% more pressure 
in the right hand. 

Dr. Ball further testified that claimant suffered-first, sec- 
ond. and third degree burns on the left hand and forearm; 
right hand; both knees ; and first and second degree burns on 
the head and face, and that all’of the burns left permanent 
scars . 

Claimant, by leave granted, appeared in court at this 
March term, 1943, for examination relative to  the nature and 
extent of the disfigurement sustained by him and, after view- 

-ing the disfigurement resulting from the injury and consider- 
ing the entire record, it is our opinion that claimant sustained 
a 30% loss of the use of his left hand and permaiient dis- 
figurement to his face and right hand, for all of which 
claimant is entitled to recover compens;ation under the pro- 
visions of the Workmen’s Compensation Act. 

Claimant’s average weekly wage was $27.59, and Section 
8, Paragraph (E 12) of the Compensation Act provides for 
the payment of 50% of the average weekly wage f o r  170 
weeks, to be increased 10% (Section,8, Paragraph 3 I) for  the 
loss of the use of a hand. 

Fifty per cent of claimant’s average weekly wage amounts 
to  $13.80, plus 10% equals $15.18~170 or $2,580.60, 30% of 
which amounts to $774118, which claimant is entitled to  receive 
f o r  partial loss of the use of his left hand; also the further 
sum of $45.54 f o r  permanent disfigurement to  the’head and 
face, from which must be deducted the sum of $38.95 overpay- 
ment heretofore made to claimant, making a net amount re- 
maining due the claimant of $780.77. 

Award is therefore entered in favor of the claimant for 
the said sum of $780.77, payable as follows, to-wit : 

(1) The sum of $607.19 representing compensation at 
the rate of $4.55 per week (30% of $15.18) for a-period of 132 
weeks accrued to March 5, 1943, plus the additional award of 
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$45.54 fo r  permanent disfigurement to head and face, minus 
the overpayment of $38.95 for temporary disability, is pay- 
able forthwith. 

(2) The balance of said award, to-wit: The sum of 
$173.58 is payable in thirty-eight weekly installments of $4.55 
each, commencing March 12,1943, and one final installment of 
$0.68. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Com- 
pensabon Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the Road Fund in the man- 
ner provided for  in such Act. 

. 

- 

(No. 3383-Claim denied.) 

SUSANNA A. RITTER AND SUSANNA A. RITTER, GERTRUDE TILLEY, 

RITTER, LORETTA KOENEGSTIN, LEO RITTER, MARCELLA TERRY, 
SURVIVING HEIRS OF GEORGE RITTER, DECEASED, Claimants, us. STATE 
OF ILLINOIS, Respondent. 

HELEN CATRON, ELIZABETH ULLRICH, ~ ~ I L L I A B I  RITTER. CHARLES 

Opinioa $led March 3, 1348. 

GEORGE W. DOWELL, for claimants. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

DEDICATION OF PROPERTY FOR PUBLIC us-effect of deed of. Where a por- 
tion of lands of grantors.is acquired for public use, by deed of dedication, 
instead of by condemnation, the payment of the consideration agreed upon 
has the same effect as the assessment of damages i n  condemnation and in- 
cludes all damages to the remainder of the contiguous land of the dedicators, 
the same as in condemnation proceedings, 

S a ~ ~ - d a m a g e  t o  part o f  land not acquired under-alleged to  have re- 
sulted f r o m  constructton o f  public amproverment-when award for must be 
denaed. Where a grantor conveys a portion of his land to the State, for public 
use by deed of dedication, he cannot recover for any damages to contiguous 
land owned by him, which might result from a proper construction of, or the 
use and occupation of a public improvement upon the land conveyed by said 
deed of dedication. 

SAnrc--subseq?lent Owners of land Contiguoiis to  that  conveyed take  siib- 
ject to  condations created by. Subsequent owners of lands, contiguous to , 

land acquired by State under deed of dedication, take same with notice of, 
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and subject to all conditions created by said deed, so executed by their prede 
cessor in title. 

FISHER, J. 
Claimants allege ownership of “a part of the Northeast 

quarter of the Northeast quarter of Section 23, Township 5 
South, Range 3 West of the Third Principal ‘Meridian, Perry 
County, Illinois,77 and seek damages in the sum of Three 
Thousand Dollars ($3,000.00) to  adjacent property resulting 
from the construction of State Bond Issue Route 13, Con- 
struction Section 175, through and parallel a part of said 
land. 

The record consists of the cornplaint, amended complaint, 
copy of deed of dedication, copy of plat attached and a part 
of said deed, motion to dismiss by respondent, affidavit by 
M. I<. Lingle, Engineer of Claims, State of Illinois, Depart- 
ment of Public Works and Buildings, in support of said 
motion to  dismiss, and statement, brief and argument on be- 
half of respondent on motion to dismiss. 

From the record, it appears that on September 9, 1933, 
George Ritter and Susannah A. Ritter, husband and wife, 
executed and deIivered to the People of the State of Illinois, a 
deed dedicating a part of the lands described in the complaint 
herein, which deed was duly recorded November 28, 1934, in 
the office of the Recorder, Perry County, Illinois. 

There is no allegation that the construction was not prop- 
erly done o r  that the same was not in accordance with the 
plans and specifications therefor. 

The dedication of the land involved was f o r  the purpose 
of a public highway and, where there is a dedication for a 
certain purpose, the law presumes that the consideration f o r  
the dedication is based not only on the value of the land dedi- 
cated but also includes damages sustained t o  contiguous land 
of the owner by reason of the improvement. 

Bnber vs. State,  9 C. C. R., 115. 
Szekn~aiz  vs. State,  10 C. C. R., 286. 

There is no allegation, or  showing, that ihe construction 
of the said highway or  use of the land was of a nature or pur- 
pose other than that fo r  which it was dedicated. 

Subsequent to the deed of dedication and prior to the con- 
struction of the said highway, George Ritter died, leaving 
these claimants his heirs at law. 
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Susanna A. Ritter joined in the deed of dedication, and 
all claimants herein derived their interest in the land as heirs 
of George Ritter, deceased, who, during his lifetime, dedicated 
the land for the purpose for which it was used. As such heirs, 
claimants must take the land subject to  conditions created by 
the deed of dedication executed by their predecessor in title. 

F o r  the reasons cited herein, the motion of respondent 
to  dismiss, must be allowed, and the complaint is accordingly 
dismissed. 

(No. 3752-Claim denied.) 

DANIEL IT. SOPER, Claimant, ws. STATE OF ILLINOIS, Respondeat. 
Opinion filed March 9, 1943. 

DEUTCH & MCMUNN, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

NEGLIGCXCE - employees of Dzviszon of Highways - Xtate not linble for. 
The State in the construction or maintenance of its public highways exercises 
a governmental fundtion, and is not liable to respond in damages that may 
result from the negligence of its officers, agents or employees i n  such con- 
struction or maintenance. 

Sum-saww-overflozov of y)ater on  land of claamant alleged t o  have 
resulted frQm-nO award can be made  for .  Where claim if for damages 
to personal property from overflow of water, alleged to have resulted from 
negligence of employees of State, while reconstructing public highway, in  
failing to provide drains of sufficient capacity, no award is justified as State 
is not liable for any damages caused by any defect in such reconstruction. 

FISHER, J. 

Claimant, by his claim filed September 22, 1942, alleges 
that he resides- on a small farm immediately west of the cor- 
porate limits of the City of Canton, Illinois, where he is en- 
gaged in the raising of livestock and other work, on which 
farm he has a barn and various other outbuildings. 

That about three hundred (300) feet south of said build- 
ings is a natural water-course commonly called Big Creek, 
which flows west and then turns south. 

That approximately five hundred (500) feet south of the 
said buildings the said creek by means of a bridge flows under 
a paved road, namely, Illinois State Bond Issue Route No. 9. 
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That for more than ten (10) years claimant kept live- 
stock, lumber and other personal property in and beside said 
barn and outbuildings, and that although at intervals the said 
creek would overflow, it would never do so to  the extent that 
it would damage claimant’s property. 

That in the fall and winter of 1941 and in the winter of 
1942 the respondent, by its Division of Eighways, was recon- 
structing a part of the said highway, and as a part of said 
reconstruction, ~a new bridge and viaduct was being erected 
by the said Division of Highways over said Big Creek. 

That in the month of November, 1941, respondent re- 
moved said bridge and in its stead unlawfully, negligently 
and carelessly placed two (2) drain tiles, each five ( 5 )  feet in 
diameter, f o r  the said creek to flow through and under the 
said Illinois State Bond Issue Route No. 9. 

That the respondent knew, or should have known, that 
the drain tiles were insufficient to  carry-the waters under the 
said road and, as a result thereof the waters of the said creek 
overflowed, causing damage to claimant’s property in the sum 
of Two Hundred Fifty-nine and 75/100 Dollars ($259.75). 

The record consists of the complaint,, motion of respond- 
ent to dismiss, statement, brief and argument of respondent 
in support of said motion to  dismiss, and brief and argument 
of claimant. 

Respon’dent argues that the State is not liable for dam- 
ages to  property resulting from the negligent or  ’wrongful 
acts or  conduct on the part of the Division of Highways in 
failing to provide adequate drainage or  interfering with an 
existing system of drainage; that the State, in its sovereign 
capacity in carrying out this governmental function cannot be 
held liable for the negligence of its officers o r  agents. With 
this principle, this court has repeatedly held. 

- 

. 

- 

KcComb  vs. State, 11 C. C. R. 580. 
The claim filed in this case is predicated and based en- 

tirely on the “unlawful, negligent and careless” acts of 
respondent and, therefore, does not state a claim which the 
State of Illinois, as a sovereign commonwealth, should dis- 
charge and pay. 

Claimant, in his brief, departs from the claim as filed and 
argues Article 11, Section 13 of the Constitution of the State 
of Illinois, which provides that private property shall not be 
taken o r  damaged for  public use without full compensation. 
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With this principle this court is in full agreement and 
has consistently held,. but it cannot be applied to a claim that 
is based on the “careress and negligent” acts of respondent 
through its agents and employees. 

The motion of respondent to  dismiss is therefore allowed, 
and the claim filed herein accordingly dismissed. 

, 

(No. 3373-Claimant awarded $87.00.) 

THEODORE H. VATZ, ET AL., Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed March 9, 1948. 

HENRY BLUMBERG, for  claimants. 

.GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

SwPixEs-when awaf-d for value of may be made. Where it appears that  
State received merchandise, as ordered by it, and that  the charge therefor 
is the usual, customary and reasonable price, contracted to  be paid when so 
ordered, an award may be made for the value of such merchandise. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

From the stipulation of facts herein it appears: 
1. That Theodore H. Vatz and Leo M. Alexander, co- 

partners, doing business as the Alexander Supply Company, 
hereinafter referred to as claimants, on December 6, 1937, 
pursuant to  a duly authorized and issued purchase order, No. 
B-123799, delivered to Peoria State Hospital, a charitable 
institution, operated by the respondent, certain items of mer- 
chandise appearing in a bill of particulars marked Claimants ’ 
Exhibit “A,” and attached to the complaint filed herein. 

2. That the contract price, which was the usual, custom- 
ary and reasonable value of the items of merchandise, amount 
to  $166.25. 

3. That at  the time said purchase order was issued and 
the merchandise was delivered to, and received by, the Peoria 
State Hospital, there was remaining unexpended in the appro- 
priation from which said obligation was payable, a sufficient 
balance to pay fo r  the same. 

That the officials of the Department of Public Wel- 
fare have not vouchered for payment and declined so to do, 

4. 
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that portion of the purchase order covering syringes, in the 
total amount of $87.00; that the officials of said Department 
insist that it rejected as unsatisfactory and returned to claim- 
ants the syringes aforementioned ; the said department has no 
receipt from the carrier showing that said syringes were 
shipped or mailed to  the claimants, or delivered to  a common 
carrier or  U. S. Post Office for shipment and mailing to  the 
claimants; the claimants deny that said syringes were ever 
received by them and that said department is unable to fur- 
nish any proof that said syringes were delivered t o  claimants 
o r  to  anyone on their behalf. 

That claimants have been paid the contract price for 
the remaining items appearing on said purchase order in said 
bill of particulars; that a warrant in the sum of $18.86 mas 
issued to  claimants in payment thereof; and that cashing of 
said warrants by claimants will in no manner bar or  prejudice 
the claimants in prosecuting this claim. The claimants have 
not been paid the sum of $87.00 which represents the contract 
price of syringes or any part thereof. The claimants hereby 
reduce their claim from $106.25 to $87.00 which latter amount 
represents the contract price of the syringes. 

Upon full consideration of the record we find: It is un- 
disputed that claimants did actually deliver the goods as 
specified in the order. 

Respondents contention that said syringes were returned 
to  claimants is an affirmative defense and the burden is on the 
respondent to establish that fact by a preponderance of the 
evidence. 

Here ive find under said stipulation that “said depart- 
ment has no receipt from a carrier showing that syringes 
were shipped o r  mailed to  the claimants, o r  delivered to  a 
carrier or the U. S. Post Office for shipment o r  mailing to the 
claimants. ’ ’ 

I n  the absence of such proof the evidence preponderates 
in favor of claimant. Claimant has been deprived of its goods 
and merchandise. No proof is in this record that the 
syringes were returned o r  received by claimant, and claimant 
denies receipt thereof. 

In  equity and good conscience this claim should‘be 
allowed and under the law claimant is entitled to  an award. 

An award is therefore entered in Savor of claimants in 
the sum of $87.00 which represents the contract price of the 
syringes. 

5. 
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(No. 3305-Claimant awarded $1,467.51.) 

\TOODROW VICIC, Claimant, ws. STATE OF ILLINOIS, Respondent. 
O p t n i o n  filed March 9, 1943. 

ROY R. HELM, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

* 

OSTROM, Assistant Attorney General, for respondent. 
WORKMEX’S COMPENSATION ACT- tohen award m a y  be nzccde tinder fo r  

temporary total dzsabilaty, expense o f  naedzcal care and partial loss o f  m e  01 
reg. Where employee of State sustains accidental injuries, arising put of, and 
in the course of his employment, while engaged in an extra-hazardous enter- 
prise, necessitating incurring of medical expense in  order to relieve him from 
the effects thereof, and resulting in temporary total disability and partial loss 
of use of his leg, an award may be made for compensation therefor, in accord- 
ance with the provisions OP the Workmen’s Compensation Act, upon his com- 
pliance with the requirements thereof and proper proof of claim for same. 

FISHER, J. 

This claim was filed August 3, 1938 fok benefits under 
the Illinois Workmen’s Compensatioii Act as the same is ap- 
plicable to  State employees. The claim is based on injury 
alleged to have arisen out of and in the course of claimant’s 
employment as a laborer while employed by the Division of 
Public Works and Buildings of the State of Illinois. 

From the record, it appears that on August 11, 1937 
claimant, while engaged in his duties as an employee of the 
Division of Public Works and Buildings, was constructing- a 
guard rail fence on Route No. 45 north of the City of Brook- 
port, Illinois. That in such employment he was required to  
set posts in post holes, and while so engaged he bruised his 
right hand and was struck on the right knee. He was re- 
moved to  his home in Brookport and later to Fisher Hospital 
in Metropolis for treatment, and that he was later taken to 
the I. C. Hospital in Paducah, Kentucky. That the Depart- 
ment of Public Works and Buildings had immediate knowl-* 
edge of the injury, and that the accident arose out of and in 
the course of his employment. 

The complaint was filed in apt time, the State had suf- 
ficient notice and, therefore, this court has jurisdiction. 

Claimant seeks an award for temporary total disability; 
for  permanent incapacity ; for total, complete and ‘permanent 
loss of the use of his right leg; and for moneys expended f o r  
hospital, nursing aiid medical services. 
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The record consists of the Complaint, Report of the De- 
partment of Public Works and Buildings, Transcript of the 
Testimony, the .Abstract of Record, and Statement, Brief and 

from what “looked to be a bruise on the palm surface of his 
right hand and also some swelling of the fight knee. 

Dr. W. A. Gray of Metropolis, Illinois, was later engaged 
to treat claimant because of the illness of Dr. Gann. There 
is much testimony as to this injury, its cause and result, and, 
as respondent points out, the testimony of Dr. Gray is in 
considerable confusion. 

Respondent contends that there is insufficient proof that 
claimant was injured in the course of his employment and, 
therefore, the claim should be dismissed. 

It appears that a representative of respondent called on 
Dr. Gann, as the following testimony of lh .  Gann appears on 
page 48 of the transcript of evidence: 

- 

“Q. 

A. 

Q. 
A. 
Q. 
A. 

Did you discuss with Mr. CoIcIasure (claimant’s immediate superior) 
both the hand and the knee injury? 
Well, not to a great extent any more than when he stated fill out 
the diagram, I just put down about the hand and I said what about 
this knee, he has something wrong with it, did you know it and he 
said just put down the hand. I said, ‘Don’t you think we should 
mention the knee?’ and he said don’t include i t  and I didn’t. That 
was the report that went into the department. The best I recollect 
the one I filled out on the porch we discussed the  knee business and 
he told me  not to put it on that report and I didn’t put it on any 
report. 
Now, you say that was either the same dag’ o r  the following day? 
Yes. 
You don’t remember which? 
I wouldn’t be very positive. He told me !says, well, says no use to 
put that  in because this is what we are sending in and should be 
sent in and the State wouldn’t pay for those things anyway,.and I 
says, whose going to pay me for the work.. He says Woodrow will 
have to pay you and he says the State will pay you for your exam- 
ination. Ana I asked if the State wouldn’t pay me for anything 
hereafter. I wanted to know who was going to pay me. I-had done 

Argument of respective counsel. 
Claimant alleges that in setting, removin! and placing 

guard rail posts, his knee was injured and his right hand 
bruised. The evidence shows that an infection later devel- 
oped which resulted in a stiff knee, and claimant alleges the 
complete loss of the use of his right leg. Dr. J. H. Gann, 
Brookport, IIlinois, to whom claimant was first taken, testi- 
fied that when first examined he found claimant suffering - 



411 

a lot of State work and I always had orders from somebody that I 
have the authority t o  do the work.” 

On page 41 of the Abstract of Evidence, Dr. Gray, on 

Doctor, later on that same day didn’t the representative report to 
you that he was unable to discover any accidental injury and there- 
fore the State would not,appear to be liable and requested that you 
inform Mr. Vick to that effect? 

A. I don’t recall him asking me t o  inform him, I understood that he 
informed him himself. . 

Q. He did discuss the necessity of informing Mr. Vick to that effect to 

A: Yes, he mentioned statements in  that regard.” 

cross-examination : 
“Q. 

you? 

It seems from this testimony that the person who in- 
vestigated this claim on behalf of the Department assumed 
the responsibility to  determine that there was no liability on 
the part of respondent to  pay compensation and did not pur- 
sue the case f o r  the purpose of presenting pertinent facts 
that would be helpful to the court in arriving a t  a just and 
fair decis?on. Respondent presents no evidence in the case. 

We admit that the evidence offered by claimant leaves 
much unexplained, yet there is proof of certain facts that we 
cannot ignore. Claimant testified that he hurt his knee and 
bruised his hand while working for  the Division of Highways 
on August 10, 1937, and Dr. Gann who first treated claimant 
on August 11, 1937 testified; (page 50, Transcript of Evi- 
dence.) 

“Q. Based on the history of the case as you received i t  from him and 
your personal examination and individual diagnosis combined all 
those three is it  your opinion that i t  was a n  injury or a disease? 
My opinion is that it  was a n  injury.” A. 

Dr. Gray testified (page 37, Transcript of Evidence) that I 
in his opinion claimant’s condition was caused by an injury 
and that claimant has a permanent stiffness of the right knee. 

Respondent contends that claimant’s injury Ccould have 
been caused by a disease. This is very true-it could have 
been-but there is no proof of any disease and there is no 
evidence by respondent to  challenge the testimony of claimant 
and the doctors who attended him. We are compelled, there- 
fore, to find that claimant was injured in the scope of his 
employment and that he is entitled to compensation as pro- 
vided in the Workmen’s Compensation Act. 

According to the record, employees engaged in a similar 
capacity work less than 200 days a year. Claimant earned 
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50c an hour, worked an 8 hour day; thus, earned $4.00 a day. 
Under Section 10 of the Workmen's Compensation Act, claim- 
ant would be entitled to compensation figured on a basis of 
$800.00 a year, or an average meekly salary of $15.38. His 
temporary total disability is admitted by claimant to be 37 
weeks. He is entitled to  50% of his average weekly wage for 
37 weeks, or $7.69 x 37, total $284.53. 

The claim f o r  partial incapacity must be denied. 
Claimant also seeks an award fo r  the total, complete a id  

permanent loss of the use of his right leg. The evidence 
shows that the right knee was ankylosed but that the leg was 
otherwise uninjured. Claimant still has the use of the leg, 
but its full use is impaired. It would seem reasonable that 
claimant has sustained a 40% loss of the use of his right leg, 
and he is entitled to compensation on this basis. 

Section 8 (E 15) provides for the loss of a leg o r  the per- 
manent and complete loss of its use, 50% of the average 
weekly wage during 190 weeks. $7.69 x 190 qnounts to 
$1,461.10. Forty per cent of this amount is $584.44, which 
claimant is entitled to receive for the partial loss of the use 
of his right leg. 

Claimant expended f o r  hospital, nursing services and 
medical supplies, the sum of $260.54, fo r  which sum he should 
be reimbursed. 

It appears from the record that the charges of Dr. Gray 
and Dr. Gann are customary and reasonable charges fo r  serv- 
ices performed, and have not been paid. An award should, 
therefore, include the charge of Dr. W. .A. Gray in the sum 
of $326.00 and Dr. Joseph H. Gann in the sum of $12.00. 

Claimant is, therefore, entitled to  an' award f o r  
Temporary total disability ........................................ $284.53 
Partial loss of the use of his right leg. ............................ 584.44 
Reimbursement for nursing and medical expenditures. .............. 260.54 
Charge of DP. W. A. Gray, Metropolis, Illinois. .................... 326.00 
Charge of Dr. Jos. H. McGann, Brookport, Illinois.. . . . . . . . . . . . . . . .  12.00 

Total ........................................................ $ 1,467.51 

An award is, therefore, entered in favor of claimant, 
Woodrow Vick, in the s u m  of $1,467.51, payable as follows: 
To: Dr. W. A. Gray, Metropolis, Illinois ......................... .$  326.00 
To: Dr. Joseph H. Gann, Bfookport, Illinois ...................... 12.00 
To: WoodSow Vick ............................................. 1,129.51 

all of which is accrued and payable forthwith. 
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This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided fo r  in such Act. 

(No. 3685-Claimant awarded $768.00.) 

CLAY KILSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
O p i m o n  filed March 9, lo&?. 

EUGEWE P. MEEGAN, f o r  claimant. 
GEORGE F. BARRETT, Attorney General; WILLIAM L. MOR- 

CI~IL scRvicc-allegal renzoval of employee under-order o f  reznstatement 
D ~ J  Conwmssto+when awal-d may be m a d e  fo r  salary fo r  period of zllegal 
1-entownl. Where a duly certified and qualified Civil Service employee of the 
State is illegally discharged and wrongfully prevented from performing the 
duties of  his position, and is subsequently reinstated thereto by the Civil 
Seivice Commission, he is entitled to an award for salary, for period during 
such illegal removal, where at all times durinlg such period he was ready, 
able and willing to perform the duties of said position, tendered performance 
thereof and such tender was refused. 

GAN, Assistant Attorney General, for respondent. 

FISHER, J. 
The claimant, Clay Wilson, a Civil Service employee of 

the Department of Public Welfare of the State of Illinois, 
mas certified as Custodian of Boys, State Training School 
for Boys at  St. Charles, Illinois, on August 2, 1940. On 
November 16, 1940, he was suspended for a period of thirty 
days f o r  “sleeping while on duty in a cottage dormitory.” 
Written charges were filed with the Civil Service Commission 
on November 27, 1940, hearing was had on December 9, 1940, 
the charges sustained, and claimant’s discharge made eff ec- 
tive as of January.2, 1941. Claimant was not present at the ,  
hearing. 

Subsequently, claimant filed with the Commission a peti- 
tion fo r  rehearing, alleging that he had received no notice of 
the hearing held December 9th. A rehearing was had on July 
26, 1941, at which the employee and his counsel were present. 
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On October 22, 1941, the Commission entered an order of re- 
instatement, effective November 20,1941: Reinstatement was 
made in accordance with this order. Claimant’s salary as 
Custodian of Boys was $900.00 per year, and was paid to him 
to January 2,1941. Claimant now seeks a n  award in the sum 
of $768.00, on the ground that he was wrongfully deprived of 
his salary from January 2, 1941, to  the date of his reinstate- 
ment. 

The right to  the salary is attached to and follows the 
legal title to  the office. (People vs. Bradford, 267 111. 486; 
City of Chicago vs. Luthardt, 191 Ill. 5116.) In  People vs. 
Bradford, supra, the court said: “While this rule has been 
most frequently announced and applied in suits between de 
jure and de facto officers over the salary to an office, it is 
nevertheless a basic principal of .law and one of general ap- 
plication. It has been so applied not only in cases of pro- 
tracted absence and non-performance of duties, (Bryan  vs. 
Cattell, 15 Iowa 538), but in cases of actual suspension from 
office, (Wardlaw vs. Mayor of New York, 137 N. Y.  194; 33 
N. E. Rep. 140; City of ClhicGgo vs. Luthardt, supra).” The 
rule applies irrespective of the question by whom the services 
were, in fact, actually rendered, (People vs. B‘radford, supra), 
and should be applied in cases involving the rights of Civil 
Service employees as well as in cases involving the rights of 
elected public officials. 

From the record it appears that claimant was a duly 
qualified Civil Service employee of the State of Illinois, that 
he was illegally discharged and wrongfully prevented from 
performing the duties of his position, and that he was sub- 
sequently reinetated by the Civil Service Commission. He 
has been diligent in the protection of his own rights, and at  
all times f o r  which he seeks payment of salary, he was ready, 
willing and able to  perform the duties of his position, tend- 
ered performance thereof, and such tender was refused. Any 
question of the payment of claimant’s salary for the period 
in question to some other person who may have performed 
the duties of his office is a matter of affirmative ’defense. 

. (People Bx rel. Verdung vs. Dunham, 294 Ill. App. 613.) 
There is no proof of any such payment. 

An award is therefore entered in favor of the claimant in 
the sum of $768.00. 
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(No. 2839-Claimant awarded $400.00.) 

CHARLES YUNG, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opznion filed March 9, 19Jd. 

L. N. NICK PERRIN, JR., fo r  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, fo r  respondent. 

DAMAGE TO P R o m R T Y - n o t  taken for fniblic use-resulting from constrzic- 
tzon of public zmprovement-award m a y  be made for-measure of. Where 
private property is not taken for public use, but is damaged by reason of the 
construction of a public improvement, an award may be made for such 
damage, and the proper measure thereof, is the difference between the fair, 
cash market value of the property, unaffected by the improvement and its 
fair cash value as  affected thereby. 

FISHER, J. 
This claim is for damages to land owned by claimant re- 

sulting from the construction of State Bond Issue Route 13 
by the Department of Public Works and Buildings during the 
years 1934 and 1935. The property is described as Lots 20 
to 27, both inclusive, and 34 and 35 in “Herzler Heights” 
according to plat thereof recorded in the recorder’s office of 
St. Clair County, Illinois, in Book of Plats “0” at  page 45. 
Claimant alleges damages in the sum of Five Thousand Dol- 
lars ($5,000.00). 

The record consists of the claim, filed February 11, 1936, 
transcript of evidence, stipulation, abstract of evidence, and 
statement, brief and argument of respective counsel. 

’ 

Where private property is not taken for public use, but is damaged by 
being depreciated i n  value, by reason of the construction of a public improve- 
ment, compensation may be had for such damage, and the proper measure 
of the damage is the difference between the fair, cash market value of the 
property, unaffected by the improvement and its fair cash market value, as  
affected by it. 

Chzcago Tatle & Trus t  Co. vs. State, 11 C. C. R. 205. 
Dept. of Publzc W o r k s  & Bziildiiigs vs. Caiclwell, 301 111. 42. 
Dept. of Publac W o r k s  & Bicildaz?tgs vs. NcBridge, 338 Ill. 347. 

All material allegations of the complaint are sustained 
by the evidence excepi the amount of damages alleged to have 
been suffered by claimant. On behalf of claimant, -Edgar M. 
Hermann testified that the property was depreciated between - 
$450.00 and $500.00 as a result of said highway construction. 
Testifying on behalf of respondent, Frank H. Carson and 
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William Voellinger were in agreement that the depreciation 
amounted to  a total of $400.00. 

From all the eviden’ce, it appears that the reasonable 
amount of damages sustained by claima.nt as a result of the 
construction of State Bond Issue Route 13, is the sum of 
$400.00, and claimant is entitled to  an award for such sum. 

An award is, therefore, entered in Eavor of claimaiit 
Charles Yung, in the sum of Four Hundred Dollars ($400.00). 

(No. 3025-Claimant awarded $1,164.15.) 

ELTA JENNINGS PEXWELL, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

O p n z o n  filed March 10, 1949. 

.JOHN W. PREIHS, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
- OSTROM, Assistant Attorney General, for  respondent. 

WORKXEK’S COMPENSATION ac!c-u,hen award for f iirther naectzcal and hos- 
pztal expenses t s  justified. , Under Section 8, paragraph (a)  of the Workmen’s 
Compensation Act employer is obligated to provide such medical and hospital 

. care to injured employee as  is reasonably necessary to relieve her of the 
effects of a n  injury, and a further award for the expense of such care Is 
justified where award was made to claimant for total permanent disability, 
and the evidence shows that such further care is reasonably necessary to so 
relieve her from effects of injuries resulting in  such disability, and that  the 
charge therefor is reasonable and just. 

ECKERT, J. 
Claimant was injured on February 2, 1936, in an acci- 

dent arising out of and in the course of her employment as a 
Supervisor at the Illinois Soldiers ’ and Sailors ’ Children’s 
School at  Normal, Illinois. The injury was serious, causing 
temporary blindness and general paralysis, The facts are 
fully detailed in the case of Pemel l  vs. Xtczte, 11 C. C. R. 365, 
in which an award was made to the claimant of $5,500.00 for 
total permanent disability, $8,215.95 f o r  necessary medical, 
surgical and hospital services expended or incurred to  and 
including October 22, 1940, and an annu%l pension of $660.00. 
On February 10, 1942, a further award was made to claimant 
fo r  medical and hospital expenses incurred from October 22, 
1940, to January I, 1942. Claim is now made for an addi- 
tional award of $1,164.15 for medical, hospital and nursing 
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services from January 1, 1942, to and including December 
31, 1942. 

Claimant remains totally paralyzed from the waist down, 
the paralysis being of a spastic type; her physical condition 
has not imprpved. She has no control over her lower limbs, 
nor over urine and faeces. Because of constant confinement 
in bed, she suffers bed sores which require frequent dressings. 
She remains helpless, requiring the services of nurses or at- 
tendants t‘o move her to and from her bed, to  change her bed 
clothing a t  least three or four times a day, to  administ.er light 
treatment to the affected parts of her paralyzed body, and 
to rub her body with ointments prescribed by her physician. 
During the period in question, she expended, on account of 
medical services, $411.00 ; fo r  nursing services, $431.54 ; f o r  
medicines and medical supplies, $130.46; for hospital ex- , 

penses, $140.15 ; for ambulance services to and from hospital, 
$51.00; totalling $1,164.15. Claimant has submitted to  the 
court, with her verified petition, the original receipts and 
vouchers showing payment of these respective items. 

This court has heretofore held that under Section 8, 
paragraph a of the Workmen’s Compensation Act, claimant 
is entitled to such care as is reasonably required to relieve 
her of the effects of the injury. (Peawell vs. State, supra). 
From the record, and from an investigation made at the 
court’s request, it appears that there has been no change in 
claimant’s physical condition t o  justify the denial of an award 
at this time; the services claimed were reasonably required, 
and the charges were reasonable and just. The court, how- 
ever, reserves for future determination claimant’s need f o r  
further medical, surgical and hospital services. 

An award is therefore made to the claimant for medical 
and hospital expenses from January 1, 1942, to  December 31, 
1942, in the sum of $1,164.15, all of which is accrued and is 
payable forthwith. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,’’ approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the maiiiier provided for in mch Act. 

, 

1 
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(No. 3627-Ciaimant awarded $290.00.) 

&RERA-AfARYLAND ASSUnilNCE CORPORATION, A CORPORATION, 

Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opznion filed May 12, 1942. 

Rehearang dented September 9, 1942. 
Szippleinental opinion filed March 9, 1943. 

Rehearing denzed Aprzl 15, 1948. 

’ 

ECKERT & PETERSON, fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

MISTAKE OF F-scT-lzcense lee paid under-may be recowred. A payment 
by a foreign corporation, for fee for certificate of authority to do business in  
the State of Illinois, i n  excess of that lawfully due, made under mistake of 
fact, may be recovered, where assessed under retaliatory basis by the laws of 
this State and said foreign State, and which the payor was under no legal 
obligation to make. 

S~ar~--zc;l~en license f e e  ptad b y  forezgn corporation. assessed on  retalaa- 
tory  baszs deemed paad tiwder. Money paid by foreign) corporation for cer- 
tificate of authority to operate in  the State of Illinois, before beginning of 
period for which paid and before same i s  due, is deemed paid under a mis- 
take of fact, where amount thereof, under laws of this State is fixed a t  the 
same as  that assessed against Illinois corporations operating in said foreign 
State, by the laws thereof, and laws of said foreign State are amended after 
said payment, reducing amount assessed against said [llinois corporations for 
same period, and a n  award may be made for refund of amount paid in  excess 
of that  fixed in amendment to law of said foreign State. 

Assistant Attorney General, fo r  respondent. 

- 

FISHER, J 
The complaint alleges that claimant is a Maryland cor- 

poration doing business in Illinois ; that on March 14, 1941 it 
paid the Director of Insurance of the State of Illinois the 
sum of Three Hundred Dollars ($300.00), which was the 
statutory license fee under the Illinois Insiurance Code fo r  a 
certificate of authority for a foreign or  alien corporation to 
do business in the State of Illinois during the period July 1, 
1941 to  June 30, 1942. 

Claimant further alleges that the license fee of the State 
of Maryland for a certificate of authority to do business in 
that state for such a corporation as claimant, was a t  the time 
of said payment, fixed at  the sum of Three Hundred Dollars 
($300.00), and that by virtue of Section 444 of the Illinois In- 
surance Code, which provided f o r  retaliation against such - 
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states as were charging Illinois companies for a certificate 
of authority to do business there, the fee f o r  such certificate 
in the State of Illinois was fixed in a like amount-that is, 
Three Hundred Dollars ($300.00). 

That subsequent to  the payment of said Three Hundred 
Dollars ($300.00) by claimant, the laws of the State of Mary- 
land applying to foreign and alien insurance companies were, 
commencing June 1,1941, amended, and that said amendment ~ 

provided fo r  a tax of Ten Dollars ($10.00) for the privilege-. 
of doing business in that state in lieu of the previous tax of 
Three Hundred Dollars ($300.00). 

Claimant further alleges that the Three Hundred Dollar 
($300.00) tax paid by it t o  the State of Illinois as aforesaid, 
although paid on March 1’4, 1941, was not due until July 1, 
1941, and inasmuch as the laws of the State of Maryland had 
been amended, reducing the set license fee from Three Hun- 
dred Dollars ($300.00) to  Ten Dollars ($10.00), their fee f o r  
the Illinois certificate of authority should properly have been 
Ten Dollars ($10.00), and it therefore paid Two Hundred 
Ninety Dollars ($290.00) in excess of the proper tax. 

The record in this case consists of the complaint, motion 
t o  dismiss of the Attorney Genetal, on behalf of respondent, 
and respondent’s statement, brief and argument filed in sup- 
port of motion to dismiss. 

There appears to  be no dispute as to  the facts, and had 
the claimant waited until June to  make the tax payment, the 
amount due under the law would have been Ten Dollars 
($10.00) instead of Three Hundred Dollars ($300.00). The 

.precise question to be aecided by this court is, whether claim- 
ant having promptly paid its license fee several months be- 
fore it was legally due, should now be penalized Two Hundred 
Ninety Dollars ($290.00) for its diligence in the matter. The 
Attorney General, on behalf of respondent, takes the position 
that 

“Where no objection is  made to any assessment of privilege tax against 
a n  insurance corporation, and payment of such tax is made without protest 
and with the belief that the amount was legally due, and that no fraud, ~ 

deceit or coercion was used to induce the payment, such payment will be 
deemed to have been made voluntarily, and i n  the absence of a statute 
authorizing a recovery, cannot be recovered back.” 

- Ohzo Casualty Ins.  Co. vs. LStute, 6 C. C. RC504. 
Metropolitan L i f e  Ins. Co. vs. Boys, 296 Ill. 166. 

and that 



420 

“A tax voluntarily paid with full knowledge of the facts cannot be re- 
covered back in the absence of a statute authorizing isuch recovery.” 

KaizaZey & Co. vs. Gill, 363 111. 418. 
Anzerzcan Can Co. vs. GzlZ, 364 111. 254. 
Handy But ton  Machzne Go. vs. Stnte, 1 0  C. C. R. 22. 
St .  Louis Fire & Marine INS. Co. vs. State, 11 C. C. R. 195. 

and that 
“Where one pays the license fee without any compulsion or duress which 

the law did not compel him to pay, such payment is voluntary, and made . -under a mistake of law and cannot be recovered.” 
Oswald Jaeger Bakzng Co. vs. State, 11 C. C. R. 119. 

I n  a number of cases cited, the question of assessments 
was involved, with the right of the taxpayers to  object to  the 
assessment and obtain relief, and in these cases the taxpayer 
did not avail himself of the remedies which the law provided, 
and, having slept on his rights, was properly estopped from 
later obtaining relief. There is a growing tendency to apply 
the principle of law by which tax relief in such cases is denied 
to other cases with a different set of facts, resulting in the 
retention of excess payments by tax collecting bodies. 

There is a difference between the case .at bar and cases 
where assessments are made and taxpayers are given the 
right to  protest and are afforded a legal remedy to  protect 
their rights. If they then sleep on their rights, they have 
only themselves to blame. Because of the complication of 
assessing, tax levying, tax collection and allocation of fuiids 
collected, there must be some terminal point if governmental 
agencies are to  be in a position to function with some degree 

- of financial stability. It is also necessary that tax collecting 
and tax spending bodies act within their legal and statutory 
authority. Often the courts are powerless to give relief, even 
though the cIaim is equitable, because of the absence of statu- 
tory authority. 

In  the tax and license fee laws iiumerous safeguards are 
enacted and penalties inflicted to  compel the taxpayer to pay 
his tax promptly. A certain high’moraliby is demanded of 
the taxpayer, and it certainly is st sound principle of law t o  . say that as high or a higher degree of morality should be 
exercised by the governmental agency collecting the tax. It 
is, of course, necessary that tax collecting bodies must not 
act beyond the aukhority conferred on them by statute or 
reasonably implied therefrom, but it is also true that the 
court should not lean backward, so to speak, to decide against 
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the taxpayer where, in fairness, the taxpayer should be en- 
titled to  a refund and who has been diligent and has not slept 
on his rights. If claimant had waited until June to  make the 
tax payment, which it had a right to  do, the amount would 
have been Ten Dollars ($10.00), and-if the court should sus- 
tain this motion to  dismiss, it would in fact, be penalizing the 
taxpayer fo r  being prompt in its discharge of an obligation 
to  the State. The court will grant the tax was voluntarily 
paid, but not with full knowledge of the facts, as claimant 
mas not in a position t o  know that the State of Maryland 
would change its lam prior to  the beginning of the tax period, 
or July 1st. A case of this kind is entirely different than one 
where a yearly franchise fee is paid and, subsequent to the 
beginning of the period in question, the fee is raised o r  low- 
ered by statute, o r  where an assessment is made and remedies 
are provided for the taxpayer to  protest against his assess- 
ment. 

This court has repeatedly decided that there must be 
some basis in law or  equity on which t o  base its awards, 
rather than on the broad principle of equity and good con- 
science; but this court is also in the unique position in that 
it not only has original jurisdiction in the cases it hears, 
but that there is no appeal from its decisions. It, therefore, 
enjoys a considerable degree of latitude in applying prin- 
ciples of law to the facts present in cases before it, and does 
not necessarily have to  follow a line of decisions if ,  in the 
opinion of the court, they have been wrongfully applied or  
would not be fairly applied to a case at  bar. 

The court is of the opinion that where a franchise fee is 
paid before it is due and is subsequently reduced before it is 
legally due and payable, that a refund f o r  the excess pay- 
ment should be made to  the taxpayer. 

W e  presume in the instant case that the Department of 
Insurance of the respondent, when claimant’s money was re- 
ceived, transferred it to the general funds of the State, and 
had no express legislative authority o r  appropriation from 
which the Department of Insurance could legally pay the 
claim in question, and without such legislative authority, of 
course, could not honor and pay the claim. This does not, 

-however, prevent this court from allowing a claim o r  making 
an award, as the Legislature could, at some subsequent ses- 
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could be paid. 

The motion of respondent to dismiss this claim is denied, 
. and respondent is allowed thirty (30) days in  which to  answer , 

the complaint herein. - 

SUPPLEMENTAL OPINION. 

FISHER, J. 
This claim now comes before the court for  decision on 

its merits. The issues involved were discussed at some 
length in the opinion filed herein denying a motion by re- 
spondent to dismiss the claim. 

Claimant seeks a refund of Two Hundred Ninety Dol- 
lars ($290.00) overpayment of license fees and, the facts as 
stated in the complaint are, in substance, admitted by stipu- 
lation. 

Subsequent to the filing of our opinion denying the mo- 
tion to dismiss, a stipulation was filed by the parties hereto, 
by and through respective couiisel, which stipulation contains 
copy of a letter dated August 26, 1941, from W. E. Wingert, 
Assistant Supervisor, Tax Division, t o  Hon. George F. Bar- 
rett, Attorney General, which letter is, in part, as follows : 

“On or about February 1, in  accordance with its usual practice, the In- 
surance Department submitted its statement for annual fees to the above 
named company, which fees were assessed on the retaliatory basis. 

“The records of this Department show that on M:trch 14 the company 
paid their annual fee in the total amount of $329.00. 

“On May 13, this Department received correspondence from the State 
Insurance Department of Maryland stating that Maryland had amended their 
insurance tax laws to reduce the fee for Certificate of Authority to $10.00, and 
that the amendment was approved on April 18th to become effective June 1, 
1941 and apply to the renewal of company licenses expiring June 30, 1941. 

“From the above you can see that the annual fees in this instance were 
paid prior to the passage of the amendment but that, ?]so, the amendment 
was passed prior to the licensing date. Thus it  i s  a peculiar circumstance of 
dates. For your information, the licensing period for all foreign and alien 
insurance companies, operating in the State of Illinois, i s  for the year begin- 
ning July 1, which, according to our information, is the same licensing period 

, as in  the State of Maryland. 
“According to correspondence which we received from one of our do- 

mestic companies here in  the State of Illinois, we are  informed that  the State 
of Maryland charged them the fee of $10.00 for their Certificate of Authority 
authorizing them to do business from July 1, 1941 to June 30, 1942. Thus, it 
appears that Maryland, in  taxing our companies, assessed them on the basis 
of their new law.” 

’ 
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The fee in question was not due until July 1941, but was 
paid on or about March 14, 1941 in respoiise to  a statement 
submiited by the Department of Insurance on or about Feb- 
ruary 1. There is no question that had the claimant waited 
until June to make the tax payment, the amount due under the 
law would have been $10.00 instead of $300.00, and that .Illi- 
nois corporations doing business in the State of Maryland 
fo r  the same period were charged the fee of $10.00 fo r  a Cer- 
tificate of Authority to do business in that State. 

Respondent, by the Attorney General, vigorously opposes 
a refund and has filed an extensive brief, citing many cases 
and contending that there is no basis in law, o r  in equity, 
wherein this court could allow a refund. This position is 
predicated on the theory that the fee was paid under a mis- 
take of law, and the authorities cited go to  this point. We 
believe, however, that none of the cases cited are applicable 
to the present claim. The facts are unusual and,entirely dif- 
ferent from any case that has been called to  our attention. 

With the position taken by respondent, that where a tax 
is paid voluntarily and under a mistake of law the same can- 
not be recovered back, we are in accord. This court has, 
however, been consistent iii holding that where taxes are paid 
under a mistake of fact, the same are recoverable. In our 
former opinion filed herein, we said the iee in this case was 
not paid with a full knowledge of the facts, as claimant was 
not in a position to know that the State of Maryland would 
change its laws prior to the beginning of the tax period, or  
July 1st. The fact that the Legislature of the State of Mary- 
land would amend its laws and reduce the license fee was a 
fact that could not be charged to  the knowledge of claimant 
before the legislative act took place. Section 444 of the Illi- 
nois Insurance Code requires the fee to be charged foreign 
corporations doing business in Illinois to be the same as the 
fee charged to Illinois corporations doing business in the 
other state. Illinois corporations doing business in the State 
of Maryland were charged $10.00 for the period in question 
and Maryland corporations doing business in Illinois were 
charged a like sum. Claimant made its payment long before 
it was due and without the knowledge that the law was to  be 
changed, and to deny a refund to claimant would not only 
penalize the early payment of taxes but would change the 
position that we have always taken that a tax payable under 
a mistake of fact is recoverable. 
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In  a very early opinion of this court, in the case of Big 
Four Wilmkgtogz Coal Company vs. State,  4 C. C. R. 279, it 
was held that where an overpayment of tax was paid by a 
mistake of fact reimbursement should be made f o r  the over- 
payment. 

’ In  the case of Importers and Exporters Insuraiace Com- 
pany of New Y o ~ k  vs. State, 5 C. C. R. page 1, it was held that 
the overpayment of a tax mas a mistake of fact and not a 
mistake of law. 

In the case of ik!foornzaiz. Ma?zufactur.img C o m p a q  vs. 
State, 8 C.  C .  R. 106, claimant made a payment of $25.00 to  
the Division of Foods and Dairies fo r  registration fee when 
there was no law requiring such a fee to  be paid. The court, 
in that case, allowed a refund and cited the rule covering 
such payments set forth in 48 Corpus Juris, page 759, as 
f0llOTVS : 

“As a general rule, a payment made under a mislake of fact; and which 
the payor was under no legal obligation to make, may be  recovered back, even 
though made during the pendency of a suit on demand. The right of recov- 
ery under such circumstances is known to the civil and Roman law, as well 
as to the common law, and is bottomed upon the equitable doctrine that a n  
action will lie for the recovery of money received by one to whom it does not 
in  good conscience belong, the law presuming a promise to repay. The rule 
applies to payments made to or by public and governmental agencies as well 
as  private persons;” also on page 765 as follows: “Where one by mistake 
of fact pays more than is due upon a debt or obligation, he may recover the 
overpayment.” 

The same rule was followed in the case of Bates Valve 
Bag Corporation vs. State,  7 C. C. R. 64, and in Read vs. 
State, 8 C.  C. R. 200. 

In  the case of Richard Seibel-t vs. State, 9 C: C.  R. 253, 
claimant paid a tuition fee of $25.00 to  the Southern Illinois 

fo r  tuition. Claimant held a scholarship, which had been 
“overlooked” and the court held that claimant was entitled 
to a refund of the tuition paid, holding that the same was a 
mistake of fact. 

In the case of V e r a  INordstrand vs. State, 10 C. C.  R. 185, 
claimant paid $58.33 f o r  the issuance of a license and later, 
by her agent, again paid a like sum for the same license. The 
court held this was a mistake of fact and entitled claimant to  
a refund. 

I Normal University, Carbondale, Illinois. The payment was 
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It is our opinion that in this case payment was made 
under a mistaken set of facts and, as such, entitled claimant 
to  a refund of the excess payment. 

An award is, therefore, entered in favor of claimant, 
Eureka-Maryland Assuraiice Corporation, in the sum of Two 
Hundred Ninety Dollars ($290.00). 

MR. JUSTICE ECKERT dissenting : 
The law is well settled that a tax voluntarily paid can 

not be recovered in the absence of a statute authorizing such 
recovery. Oswald Jaeger B a k h g  Cornpamy vs. State of Illi- 
nois, 11 C. C. R. 119; Orchard Theater Corporatiom VS. State 
of IZZii.zois, 11 C. C. R. 271. Furthermore, this court has held 
in a long line of decisions that an award can not be made 
solely on the basis of equity and good conscience and can be 
made by this court only where claimant would be entitled to  
redress against the State either at law o r  in equity if the 
State were suable. Crabtree vs. State, 7 C.  C.  R. 207 ; Garbutt 
vs. State, 10 C. C. R. 37. 

(No. 3589-Claimant awarded $1,067.21.) 

BESSIE PRZCTACZNIK, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opunzon filed January IS, 1942. 

S?ipplenaental ownton filed March 10, 1943. 

ROY A. PTACIN, fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

WORI~IICN’S COMPENSATION ~ c ~ - w h e n  award m a y  be made tinder f o r  
tenLporciiy total  disabzlzty and. temporary paitzal loss o f  zise of arm. An em- 
ployee of State who sustains accidental injuries, arising out of, and in the 
cour:e 02 her employment, resulting in  temporary total disability and tempo- 
rary partial loss of use of arm, while within the protection of the Workmen’s 
Compensation Act is entitled to compensation therefor, in -accordance with 
the provisions of said Act, upon compliance with the requirements thereof 
and- proper proof of claim for same. 

S-mc-tbhen parttal loss o f  use of arnz beconzes permanent a n  clzoard may 
be made therefor. Where an award has been made for compensation for  
temporary partial loss of use of arm, and on a subsequent hearing it  is 
clearly shown that such disability is permanent, a further award for com- 
pensation may be made in accordance with the provisions of the Workmen’s 
Compensation Act. 
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SAnrir-iiredzcnl sei-vices procured by  e?nployee-whell State not  liab7e fo r .  
Where employee of State without any authprity from it, or any evidence that 
it refused to furnish same, selected a physician to treat her, any services 
rendered by him are a t  the expense of such employee and State is not liable 
foi the expense thereof. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

This case comes on to  be heard on complaint, transcript 
of testimony, brief and argument of the parties. Claimant 
was employed by the Department of Public Welfare of Illi- 
nois at the Chicago StateHospital, 6500 Irving Park Boule- 
vard, Chicago. The evi$ence shows that said claimant oper- 
ated a marking and sewing machine in said institution, and 
was paid therefor the sum of Sixty-three ($63.00) Dollars 
per month salary. 

Claimant seeks an, award of Nine Hundred Nine and 
56/100 Dollars f o r  fifty (50) per cent loss, or  loss of use of her 
right arm. 

The evidence further shows that claimant on February 
2, 1941, while decending a stairway in said hospital building 
slipped on some soft substance, and fell downward against the 
door casing and floor striking her right shoulder against the 
door and casing. 

Dr. Louis Olsman a staff physician of said hospital 
treated the claimant, and ordered ice-paclcs for the injured 
shoulder, and on the following. day he x-rayed the injured 
area and immobolized the arm in a cast. She received short 
wave diathermy and massage treatment for some time there- 
after. The evidence shows that the arm and-shoulder were 
very painful, that her fingers became numb, and she was un- 
able to  use her arm as theretofore at the date of the-hearing, 
viz May 16, 1941. 

Claimant states she lost no time from her work inasmuch 
as she was promptly transferred to a supervisory position, 
which only required her to take orders as they came in, and 
take in-coming and out-going telephone calls. The evidence 
further shows that claimant was fifty four years of age, and 
had no children dependent on her, under the age of sixteen 
years. 

Dr. Albert C. Field of Chicago was called by the claim- 
ant, as a witness. He made several examinations of her arm 
and shoulder for the purpose of testifying. He was not the 

I 



treating physician. He testified that on February 18, 1941 
he made an examination of claimant, and found she had some 
limitation of motion in her right elbow joint, but says quite 
an improvement had taken place since that time. That there 
was some atrophy of the muscles surrounding the right 
shoulder girdle, and on active motion she abducts her arm to  
about twenty five (25) per cent normal. He testified she was 
unable to  put her arm behind her back, and head, but could 
put her fingers to her shoulder. He took x-rays on February 
18, and again on May 12. He testified the x-rays showed that 
her elbow was fractured a t  the head of the radius, a chip 
fracture. That the x-rays taken on May 12, evidenced a bone 
injury at the insertion of the tendon muscles, that is the 
muscles that are used to  elevate the arm beyond the right 
angle. He also testified that her inability to  raise her arm 
higher than she can is due to inflammatory condition around 
the shoulder joint, and also.due to the injury. He stated her 
present disability, in his opinion, amounted to fifty (50) per 
cent of her right arm. 

On cross examination he stated that there was quite 
an improvement in the elbow joint, that she had a nice result 
in said elbow joint, and that her injuries now are mostly 
in the shoulder with some little trouble at the elbow. 

Dr. Louis Olsman, staff physician in said hospital was 
called on behalf of the respondent. He testified that she 
came to him on January 3, 1941. At that time he found her 
suffering from an injury to  the elbow and there was pain and 
limitation of motion of said right elbow, and he advised cold 
packs and aspirin tablets. That he advised an x-ray be taken 
the following morning. An x-ray was taken on January 4, 
1941, revealing a fracture at  the head of the radius. A cast 
was applied to the arm, and removed on January 23, 1941. 
The arm was then placed in a sling for two weeks, following 
this, diathermy and physiotherapy were aEplied to  the arm. 

He testified that at the present time (May 16, 1941) the 
elbow is well healed, there being however; some eiridence of 
the old fracture with the possibility of the ulnar nerve beinp 
involved. 

He stated that he examined her the day of the hearing- 
and that the condition of the elbow now shows almost total 
ability for flexion, and extension, and that the condition of 
the shoulder shows a limitation of the ability to  abduct above 

- 
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ninety (90) per cent and inability to place the arm behind 
t‘he back, and inability to raise the arm to  the back of the 
head, and that in his opinion her loss of m e  of the right arm 
is about forty five (45) bo fifty (50) per cent. 

Petitioner is not claiming any compensation for loss of 
time, she having been paid in full her wages from the time 
of the accident until the date of the hearing. 

The remaining question to  be decided is whether the 
claimant is entitled to  compensation for specific loss under 

. Section 8 of the Workmen’s Compensation Act. The claimant 
bases her claim on specific loss of the use of her right arm. 

The record establishes that the claimant and the respond- 
ent were, on January 3, 1941, operating under the provisions 
of the Workmen’s Compeiisation Act. That on the date above 
mentioned said claimant sustained accidental injuries which 
did arise out of and during the course of her employment, 
and claim for compensation on account thereof was made on 
said respondent within the time required under the provisions 
of said Act. That the earnings of the claimant during the 
year next preceding the injuries were Seven Hundred Fifty- 
six ($756.00) Dollars, and that her average weekly wage mas 
Fourteen and 54J100 ($14.54) Dollars, and is therefore en- 
titled to  weekly compensation at the rate of Seven and 50/100 
($7.50) Dollars. 

That the claimant, at the time of the injury, was 54 years 
of age, and had no children under the age of 16 years. That 
the necessary medical, surgical, and hospital services had 
been provided by the respondent. 

The court finds that the disabling condition is temporary 
and has not yet reached a permanent condition up to the date 
of the hearing. The following award is no.bar to  a further 
hearing, and determination of a further amount of compen- 
sation for permanent disability, but is conclusive as t o  all 

The court finds that claimant is entitled to  have and re- 
ceive from the respondent the sum of Seven and 50/100 
($7.50) Dollars per week for a period of fifty six and one- 
fourth (56%) weeks, representing a twenty five (25) per cent 
loss of use of the right arm, amounting to  the sum of Four 
Hundred Twenty-one and 88/100 ($421.88) Dollars, as pro- 
vided in paragraph (b) of Section (19), and paragraph (e) 
of Section (8). The further sum of Forty Two and 19/100 

/ 

, other questions. 
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($42.19) Dollars as provided in paragraph (L) of Section (8) 
of said Act, as amended for the reason the injuries were 
sustained after July 1, 1939. Making a total sum due claim- 
ant of Four Hundred Sixty-four and 07/100 ($464.07) Dol- 
lars payable in a lump sum. 

All of this amount has accrued, as of January 13, 1942, 
except Thirty Nine and 07/100 ($39.07) Dollars. Payment 
by the respondent in weekly installments, however of said sum 
of Thirty Nine and 07J100 ($39.07) Dollars is impracticable, 
and the award will therefore be commuted into a lump. sum 
in accordance with Section (9) of the Workmen’s Compensa- 
tion Act, without deduction. 

An award is therefore hereby entered in favor of claim- 
ant, Bessie Przetacznik, f o r  the sum of Four Hundred Sixty- 
four and 07J100 ($464.07) Dollars in a lump sum. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for  in such Act. 

SUPPLEMENTAL OPINION. 
CHIEF JUSTICE DAMRON delivered the opinion of the 

court: s 

ADDITIONAL AWARD. 

On the 13th day of January, 1942, this court had under 
consideration a complaint filed in the above entitled cause 
seeking an award under the Workmen’s Compensation Act 
fo r  fifty per cent (50%) loss of use of claimant’s right arm 
due to  an injury in the course of her employment for respond- 
ent at the Chicago State Hospital located in Cook County, 
Illinois. 

After full consideration this court made an award 
amounting to twenty-five per cent (25%) permanent partial 
loss of use of her right arm unaer the provisions of the Work- 
men’s Compensation Act as provided in paragraph (e )  of 
Section (8). 



Being convinced that her disability had not reached a 
permanent condition and that she ‘might improve in time we 
provided as follows : 

“The court finds that the disabling condition is teinporary and has not yet 
~eached  a peimanent condition up to the date of the hearing. The following 
award is no bar to a further hearing and determination of a further amount 
of compensation for permanent disability, but is coi~clusive as  to all other 
questions ” As provided in Paragraph ( b )  of Section ( 1 9 )  of said Act. 

On May 25, 1942 the claimant again appeared in court 
through petition asking for an additional award stating that 
said injury had reached a permanent condition. 

Evidence was taken of claimant, and l h .  Albert C. Field 
on behalf of claimant, and Dr. Louis Olsnian of the Chicago 
State Hospital for respondent. 

The evidence shows that about twenty-five (25) months 
have elapsed since the date of the accident. No improvement 
has been noticed in the condition of the injured arm since 
the first award, by the claimant o r  her physician. The evi- 
dence further shows that since said first award claimant on 
advise of her physician Dr. Benedetto tried the rest cure 
from January 1, 1942 until April 21, 1942. During this 
’period she received no pay from respondent having obtained 
sick leave. During that time she took diathermy and massage 
treatments on the shoulder and elbow, exercised her injured 
arm with a bucket of sand and in many ways attempted t o  re- 
store the full functional use of the injured member. 

It is agreed by the medical witnesses both for claimant 
. and respondent that the condition as it exists today is per- 

manent and that there is little likelihood that it will improve 
with time. 

Dr. Louis Olsman called 011 behalf of the respondent tes- 
tified that his examination on August 7, 1942, showed she 
lacked ten degrees abducting her right arm as much as she 
could on May 21, 1941. 

Upon full consideration of the record the court is of the 
opinion that claimant is entitled to  an additional award f o r  
permanent partial disability of her right arm, and further 
that she is entitled to a further award for temporary total 
disability from January 1, 1942 to April 21, 1942. 

Claimant also seeks an award of $20.00 fo r  additional 
medical expenses paid by claimant to Dr. Benecletto her 
family physician. The record discloses that the State had not 
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authorized claimant to  employ him. She employed him on her 
own accord. 

This claim for medical services must be denied. 
An additional award is therefore entered in favor of 

claimant as follows: For temporary total disability the sum 
of $8.25 fo r  a period of 16 6/7 weeks amounting to  the sum 
of $139.07. For permanent partial disability the sum of $8.25 
fo r  a period of 56% weeks amounting to  the sum of $464.07 
as provided in paragraph (e) and (L) of Section (8) of the 
Workmen’s Compensation Act, making a total award of Six 
Hundred and Three Dollars and Fourteen Cents ($603.14) , 
all of which has accrued and is now payable in a lump sum. 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and -Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

’ 

(No. 3632-Claimant awarded $290.00.) 

SUN LIFE INSURANCE COMPANY OF AMERICA, Clainiant, ,vs. STATE OF 
ILLINOIS, Respondent. 

O p i n i o n  filed May 12, 1942.- 
Rehearing denied September 9, 1042. 

Supplemental opinion filed March 10, 1043. 
Reh,earing denied April 15, 1045. 

JACOB M. MOSES, of Baltimore, for claimant. 

GEORGE F. .BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

M I S T A K E  OF ~ ~ c ~ - - l i c e n s a  fee paid tinder-may be +ecouered--when paid 
Oy foreign col-poi-ation assessed m retaliatory basis deemed paid under. The 
facts  in this case and the issues involved are identical with those in  Ezireka- 
Maryland Assurance Corporation vs. State, No. 3627, this volume, and the ‘ 
opinion in that case is, decisive herein. 

FISHER, J. - 

Complaint alleges that chimant is a Maryla.nd corpora,-. 
tion, doing life insurance business in Illinois since 1937. That, 
-15 
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I prior to  June 1, 1941, every company doing a life insurance 
business in Maryland was required to pay an annual license 

April 23, 1941, effective June 1, 1941, to  T'en Dollars ($10.00), 
so that iubsequent to June 1, 1941, Illinois life insurance 
companies were required t o  pay only Ten Dollars ($10.00) 
as an annual license fee to do business in Maryland. That 
prior to  June 1, 1941, claimant was required to pay to  the 
Stake of Illinois an annual license fee of Three Hundred 
Dollars ($300.00) for authority to do business in Illinois 
under Article XXVIII, Section 444 (retaliation) of the Illi- 
nois Insurance Code (1939). That since the passage off'the 
Maryland Statute, Maryland companies should be required 
to pay an annual license fee in Illinois of Ten Dollars 

That in February, 1941, claimant received a bill from the 

annual renewal fee fo r  a certificate of anthority to do busi- 
ness in Illinois amounting to Three Hundred Dollars 
($300.00) for the year beginning July 1, 1941, and ending 
June 30, 1942. That said bill was promptly paid by claimant, 
though not due and payable until June 30,1941, for the period 
beginning July 1, 1941. 

That Two Hundred Ninety Dollars ($290.00) more mas 
paid to the State of Illinois than was due and payable f o r  
the renewal of the license to do business, and a refund is 
requested. 

This case p,resents the identical facts present in the case 
of E ur eka-Nar yl a& A ssur anc e C orp  o r at ioiz, a c orp o rat io%, 
clairncwutt, vs. State of Illinois? responded, No. 3627 ; and, as 
was indicated in that case, it is the opinion of this court that 
the claim is a proper one to be allowed on its merits. 

However, the complaint filed does not comply with para- 
graphs 5 (a ) ,  5(b) and 6(a)  of the rules of this court. Claim- 
ant, however, can amend its complaint to  correct these de- 
fects. 

Respondent's motion to  dismiss is therefore sustained ; 
claimant is given thirty days in which to amend its complaint ; 
respondent is given thirty days thereafter to file its answer; 
and in the event claimant declines or  fails so to amend, this 
order dismissing the claim shall become final. 

I <fee of Three Hundred Dollars ($300.00), which mas reduced 

\ 

- 

($10.00). 

. Department of Insurance of the State of Illinois for the 9 

. 
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SUPPLEMENTAL OPINION.  
FISHER,  J. 
This claim now comes before the court on its merits. 
Claimant seeks a refund of Two Hundred and Ninety 

Dollars ($290.00) overpayment of license fee for  the year 
beginning July 1, 1941, and, the facts as stated in the com- 
plaint are, in substance, admitted by stipulation. 

The facts in this case are identical with the case of 
Eureka-Maryland Assurance Corporation, a Corporation vs. 
State, No. 3627, in which case the law applicable to such facts 
were discussed at length in our opinion of this March term, 
1943, and are controlling herein. We concluded in that case 
that payment was made under a mistaken set of facts and, as 
such, entitles claimant to a refund of the excess payment. 

An award is, therefore, entered in favor of claimant,.Sun 
Life Insurance Company of America, in the sum of Two Hun- 
dred and Ninety Dollars ($290.00). 

ECKERT,  J., dissenting : 

The law is well settled that a tax voluntarily paid cannot 
be recovered in the absence of a statute authorizing such re- 
covery. Oswald Jaeger Baking Company vs. Xtate of Illinois, 
11 C. C. R. 119; Orchard Theater Corporation vs. State of 
Illinois, 11 C. C.  R. 271. Furthermore, this court has held in 
a long line of decisions that an award cannot be made solely 
on the basis of equity and good conscience and can be made 
by this court only where claimant would be entitled to redress 
against the State either at law or in equity if’the State were. 
suable. Crabtree vs.-State, 7 C. C.  R. 207; Garbutt vs. State, 
10 C. C. R. 37. 

(No. 3657-Claimant awarded $614.98.) 

CONRAD ARNDT, Claimant, vs. STATE OF ILLINOIS, Respondent. 
O p i n i o n  pled May 12, 1945. 

ARTHUR A. MAINA, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for ‘respondent. 

WORKMEN’S COMPENSATION ACT-when award m a y  be made under for 
temporary total dasabzlzty and permanant partial loss o f  zise of hand. An 
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employee of the State who sustains accidental injuries, arising out of, and in 
the course of his employment, while within the provisions of the Workmen's 
Compensation Act, resulting i n  temporary total disability and permanent par- 
tial loss of use of hand, is entitled to ,compensation therefor, in  accordance 
with the 6rovisions of said Act, upon compliance with the requirements 
thereof and proper proof of claim for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court: 

This complaint was filed on the 5th day of November, 
1941, and the record was not completed until the Gth day of 
May, 1943. 

The complaint in this case states that Conrad Arndt was 
employed by the State of Illinois as a State investigator ' 

assigned to the Department of Conservation. That on the 
19th day of November, 1940, while in the performance of his 
duties, it became necessary to take into custody and place 
under arrest two men who were engaged in violating certain 

..laws of the State of Illinois, the enforcement of which par- 
ticular laws is ordinarily assigned to the Department of Con- 
servation, and while engaged in said arrest, he kept his re- 
volver in an alert position and in attempting to remove his 
gun from its holster his gun became discharged and a bullet 
therefrom entered the left hand of claimant in the base of the 

. left thumb and emerged and passed completely through said 
hand in the region of the base of the little finger. 

The complaint further states that respondent through the 
Department of Finance, with the approval of the Department 
of Conservation, paid the following sums to the following per- 

. sons for services rendered the claimant in attempting to cure 
the wound on his left hand: 

- 

' 

To Dr. Mercer T. Brown of Zion, Illinois for first aid treatment i n  
the sum of ............................................ . . . . . . . .  $17.00 

St. Theresa Hospital, Waukegan, Illinois. ........................... 21.95 
Dr. B. J. Limery of Waukegan, Illinois. ............................ 87.00 

For medical and hospital treatment furnished the claimant. 

The record in this case is very scant. It consists of the 
complaint, testimony of the claimant and Dr. B. D. Limery 
who treated the claimant, and his report, report of Dr. Sum- 
ner L. Koch, of Chicago, dated April 11, 1943, waiver on 
behalf of the claimant and the Attorney General of filing 
brief, statement and argument. 

Th-e evidence shows that this claimant was employed by 
the Department of Conservation on October 17, 1940, and w$s 
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assigned to a small area f o r  patrolling in Lake County, Illi- 
nois; that on the-lgth day of November, in company with a 
friend, he drove-into his territory and about nine miles north 
from his south boundary line he encountered threemen who 
apparently were hunting. He stopped and inquired if they 
had a hunting license. When informed by them that they had 
the required license and in attempting to get out of his auto- 
mobile f o r  the purpose of examining same, a pistol which he 
was carrying was accidentally discharged, the bullet striking 
his’left hand entered the radial side of the volar surface just 
proximal to  the wrist and emerged from the ulnar margin of 
said hand approximately one inch distal to  the wrist. 

He went immediately to  the St. Theresa Hospital, Wau- 
kegan, Illinois, and was given first aid treatment by Dr. 
Mercer T. Brown, of Zion, Illinois. He then returned to his 
home and placed himself under the care of *Dr. B. D. Limery 
of Waukegan, Illinois, who continued treatment of claimant 
for a.period of about four months. This claimant apparently 
never returned to  work for  the Department of Conservation 
from the time of his injury to the filing of this complaint. 

This claimant asks an award for 90% permanent loss of 
the use of his left hand. 

Dr. Limery testified that it took about five weeks before 
the wound ceased to drain and the crusts came off. This 
doctor at the time he testified had no office records with him 
but was depending upon his recollection. Claimant asks an 
award for fiTteen weeks temporary total disability. 

This claimant was examined by Dr. Sumner L. Koch, of 
Chicago, in behalf of the respondent. His report is dated 
April 11, 1943. He stated “ In  my judgment, this patient has 
sustained an injury of the median nerve partly as a result of 
the original injury, but more particularly because of the com- 
pression by scar tissue which developed subsequent to  the 
injury. , I n  my judgment, the condition could be relieved 
completely by expdsing the nerve and freeing it from the scar 
tissue which lies over it and helps to hold it fixed. That the 
nerve has not been completely divided is evidenced by the 
lack of wasting of the thenar muscles; by the fact that these 
muscles function in a normal fashion; and, third by the fact 
that the loss of sensation is by no means complete, f o r  the 
condition is one of diminished sensation. ” 

This report further states “ The subcutaneous nodule 
in the palm has probably nothing to do with the original in- 
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jury. At all events, there is no basis fo r  believing that 
Dupuytren’s contraction can result from an injury such as 
this patient sustained. Such nodules develop spontaneously 
in many individuals; we do not know why. Although the 
patient with such a condition invariably connects it with some 
previous injury, in more than half of the cases on record, the 
condition is bilateral, and the patient rarely has any explana- 
tion for the involvement of the hand last affected. Further- 
more, although a nodule such as characteristically forms in 
early cases of Dupuytren’s contraction is -present in *this 
patient’s palm, there is no reason to  believe that the condition 
will go on to a contracture.” 

And the report further states “What this patient needs 
a t  this time is encouragement, physical tberapy, and careful 
surgical exposure of the median nerve at the level of the 
wrist, which will permit removal of the scar tissue which is 
compressing it and causing the disturbance of seiisation. ’ 

Dr. Limery in his testimony places the functioiial loss of 
the use of claimant’s hand at  80%. He further stated “None 
of the tendons were severed, that I could determine. The 
blood vessels were severed. The tissues covering the tendons 
were injured. And all of the tissues, of course, were de- 
stroyed in the path of the bullet; all the tissues excepting it 
seemed to  miss the bones and the tendons. It went on the 
palmar side, from the tendons, see. The tendons lay closer to  
the bone, and it went on the outside of the tendons, between 
the tendon and evidently the palmar fascia or  tendenous tis- 
sue in the palm of the hand.” 

Further testifying, this witness was asked the followiiig 
questions : 

“Q. After you started treatment was Mr. Arndt ever 
able to  flex his fingers and thumb so as to form a fist?” 

“A. Oh, yes.” 
‘‘Q. 

“A. 

And he has been a,ble to do that up to the present 
time? ” 

He doesn’t make a perfect fist, like that. He gets 
his fingers down pretty close, though. He can make a partial 
fist, sure he can.” 

Upon consideration of the facts in the record we find as 
fol1o.n.s : 

That on the 19th day of November, 1940, claimant and 
respondent were operating under the provisions of the Work- 
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men’s Compensation Act of the State of Illinois ; that on said 
date claimant sustained accidental injuries which arose out 
of and in the course of his employment; that notice of the 
accident was given to said respondent and claim for com- 
pensation on account thereof was made within the time re- 
quired by the provisions of such Act ; that claimant’s annual 
earnings within the records as used in the Workmen’s Com- 
pensation Act were $1,200.00; that his average weekly wage 
was $23.07; that claimant at  the time of the accident was 
thirty-four years of age and unmarried and had no children 
dependent upon him f o r  support; that necessary first aid, 
medical, surgical and hospital services were provided by 
respondent as follows : 

St. Theresa Hospital, Waukegan, Illinois. ...... 21.95 

That claimant was temporarily totally disabled from the 
date of his injury as aforesaid for six full weeks; that he 
suffered 25% permanent loss of use of his left hand. 

We further find that claimant is entitled t o  have and re- 
ceive from the respondent the sum of $12.68 per week fo r  six 
weeks f o r  temporary total disability in accordance with the 
provisions of Paragraph B, Section 8 of the Workmen’s Com- 
pensation Act, and the further sum of $12.68 per week for a 
period of forty-two and a half weeks for the permanent loss 
of 25% of the use of his left hand in accordance with the pro- 

. visions of Paragraph E-12 of Section 8 of such Act. 
We further find that all of the compensation due to claim- 

ant as aforesaid has accrued at this time. 
‘ An award is therefore entered in favor of the claimant, 

Conrad Arndt, for the sum of $614.98,-a11 of which has ac- 
crued and is payable forthwith. 

This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided f o r  in such Act. 

Dr. Mercer T. Brown for  first aid treatment. ......................... $17.00 

Dr. B. D. Limery, Waukegan, Illinois.. .............................. 87.00 
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(No. 3695-Claimant awarded $1,200.00.) 

HARLOW H. BELDING, Claimant, us. STATE OF I:LLINOIS, Respondent. 
Opin ion  filed May  i2, 1943. 

CARNARAN, SLUSSER & MITCHELL and GEORGE W. THOMA,, 
for claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, for respondent. 

COKTRACTS-danmQeS sxstniried Z I Z  perfornnzoiece-carised fig act of Skate- 
when nwal-d m a y  be made fov. Where party to a contract with State is un- 
reasonably delayed in the performance thereof by failure of State to. perform 
its obligations thereunder, resulting in  claimant being unable to use his 
equipment during the period of such delay, a n  award is justified for damages 
proven to have been sustained by reason of being deprived of the use of such 
equipment. 

Where party to a contl act with State 
is deprived of the use of his equipment by the failure of the State to fulfill 
i ts obligations under said contract, the proper measure of damages for such 
deprivation is the usual, customary and reasonable rental value of such 
equipment during the time thereof. 

S~~~~IE-sa?ne-sanLe-meas~ire of 

ECKERT, J. 
On January 7, 1941, respondent accepted claimant’s bid 

of $725.00 for the moving of a building located on the grounds 
of the Illinois State Training School for I!oys, at St. Charles, 
Illinois. The bid was made pursuant to a written authoriza- 
tion of the Department of Public Works and Buildings which 
provided, among other things, that claimaiit “block and hold 
building at new location for foundation. Perform any neces- 
sary shoring and place building on foundation when ready.” 

Prior to March 1, 1941, claimaiit moved the building to 
the designated new location, blocking it with his equipment, 
which included 22 jack screws, two 70’ timbers, 14“ x 14”, a id  
two truck-loads of blocking, consisting largely of 4’ timbers, 
6” x 6” square. Following instructions of respondent, claim- 
ant set the building approximately three inches higher than 
the top of the foundation which the respondent was to build 
to receive the building. 

Respondent failed, however, to provide the necessary 
foundation, and on April 4, 1941, claimant notified the re- 
spondent that on and after May 1, 1941, a charge of $12.00 
per day would be made by claimant for the use of his equip- 
ment supporting the building. There were various confer- 
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ences, both before and after the notice of April 4th, between 
claimant and‘the officers of the State Training School for 
Boys. Claimant was repeatedly told by the officers that they 
were waiting f o r  the necessary money to build the foundation. 

On July 25, 1941, claimant directed a letter to Mr. W. T. 
Harman, Managing Officer of the School, calling attention to 
claimant’s letter of April 4, 1941, and protesting against the 
failure of the respondent to  build the foundation. Claimant 
also sent a carbon copy of the letter of July 25th to  Rodney 
H. Brandon, Director of Public Welfare, asking that some- 
thing be done so that claimant could get his equipment. On 
July 30, claimant was advised to  come to  the school, remove 
the equipment, and lower the building to the ground or on to  
blocks to be furnished by the respondent. This was subse- 
quently done, the building being lowered on to temporary 
piers constructed by claimant from concrete blocks furnished 
by the respondent. To rest the building on these piers, claim- 
ant was required to  lower it a distance of four and one-half 
feet, and to have ten men present to perform the operation. 

Claimant seeks an award for the rental value of the 
equipment which supported the building, computed on the 
following basis : 

. 

ITEM RENTAL PER DAY 
22 Jack Screws at 25c each ............................... 

2 70 ft. timbers, 14” x 14”; 7 40 ft. timbers, 12” x 12”; 
2 truck loads of blocking ............................ 

$5.50 

6.50 

$12.00 

f o r  a period of one hundred days, o r  the sum of $1,200.00. A 
further claim is made for additional work and material fur- 
nished in the lowering of the building and the construction of 
the temporary cement piers, in the sum of $120.00, which 
claimant alleges does not include any charge f o r  time and 
expense necessary to  lower the building on to  the foundation 
as originally contemplated, or  fo r  the removal of the equip- 
ment. It is not disputed that 25c per day is the usual and 
customary rental charge f o r  use of jack screws of the size and 
kind which claimant used under the building; that the usual 
and customary rental charges for  use of timbers of the size 
and kind used under the building is $6.50 a day; and that the 
charge of $120.00 for building the temporary piers and losver- 
ing the building upon them is the usual and customary charge 
for such services. 

I 
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Under the terms of the agreement between the claimant 
and the respondent, claimant clearly had an, obligation to  
move the building to a new location and to block and hold it 
in such position that respondent could construct the necessary 
foundation upon which it would ultimately rest. Respondent, 
in turn, had an obligation to  build the foundation, whereupon 
claimant could complete the contract-by lowering the building 
to the foundation. Although no specific time was provided 
for such construction by respondent, its acceptance of claim- 
ant’s bid provided that time should be the essence of the 
acceptance, and that all work should commence forthwith and 
be completed not later than April lst ,  1941. The respondent 
was thus obligated to build the foundation within such time 
after claimant had moved the building, so that claimant could 
lower the building and remove his equipment before April ls t ,  
1941. Because of the respondent’s failure to  fulfill this obli- 
gation, claimant was unable to use his equipment f o r  a 
stipulated period of one hundred days. The State is liable 
for the damages sustained by a contractor arising from un- 
reasonable delay‘caused solely by the State and not through 
the fault of the contractor, nor attributable to  his failure in 
protecting himself from the effects of delays which might 
reasonably haqve been foreseen. llhe Strafidberg Brothers 
Cornpamy vs. State, 8 C. C. R. 87;  The Carson-Payson Com- 
pany vs. State, 8 C. C .  R. 581. 

A question arises, however, as to  the proper measure of 
~ damages. In  replevin suits involving the detention of prop- 

erty which has a usable value, the measure of damage is 
the reasonable net rental value thereof. Cottrell vs. Gersoyz, 
296 Ill. App. 412; National CoNtract Purchase Corp. vs. Mc- 
Cormick, 264 Ill. App. 63. The same principle has been 
applied in many other cases. I n  Sanitary District of Chica.c/o 
vs. McMaholz d? Momtgomery Company, 110 Ill. App. 510, the 
measure of plaintiff’s damages due to  delay of defendant in 
obtaining the right-of-way upon which plaintiff mas employed 
to construct a canal, was held to  be the market rental value of 
dredges, tugs, and scows during the time plaintiff was de- 
prived of their use. Where a contractor was engaged in 
excavation work for a drainage district, and the district 
mected a dam which caused water to back up, overflow, and 
damage the contractor equipment and machinery, the proper 
measure of damages was held to be the rental value of the 
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machinery and equipment, and the damages incident to  tying 
up of the men employed in the work of excavating. Myers 
Constructioia Co. vs. W o o d  River D. d? L. Dist., 221 111. App. 
473. I n  the case of Bipes vs. Barlow, 197 Ill. App. 239, of 
which only an abstract of the decision appears in the reports, 
it was held, that in an action to  recover for breach of a con- 
tract for moving houses, where defendant breached the con- 
tract by failing to build a foundation under the houses so that 
plaintiff could remove his moving tools, the measure of plain- 
tiff’s damages was the value of the use of the tools for the 
period plaintiff was deprived of their use. 

The court is of the opinion that the proper measure of 
damages in this case is the usual, customary and reasonable 
rental charge for claimant’s equipment while claimant was 
deprived of its use through the failure of the State t o  fulfill 
its obligation under the contract. 

The court is of the opinion, however, that claimant’s 
charge of $120.00 for the construction of temporary piers and 
the lowering of the building upon them is sustained by neither 
the law nor the evidence, and this part of the claim must be 
disallowed. 

An award is therefore entered in favor of the claimant 
in the sum of $1,200.00. 

(No. 3691-Claimant awarded $1,605.44.) 

VIRGIL G. BROOKS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinaon filed May 12, 19@. 

JOHN W. FRIBLEY, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

CIVIL sERvIcE-enzployee under  illegally discharged - subseqziently re- 
stored to  pos i t ion-when awlard m a y  be made f o r  salary f o r  period between 
tame of discharge and restoratzon. Where civil service employee was illegally 
discharged and is  subsequently restored to his position by judgment of court 
of competent jurisdiction, he is entitled to the salary provided for said posi- 
tion, for period between time of such discharge and restoration, when not 
otherwise employed during said- time, where he is ready, able and willing to 
perform the duties of such position and tenders his services t o  the State 
therefor, which tender is refused by it. 

FISHER, 5. 
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Claimant alleges : 
That on April 11, 1941, and prior thereto, he was a civil 

service employee with the Department of Conservation. 
That on April 11, 1941, he was wrongfully discharged 

from his position as an Inspector. 
That on December 22, 1941, the Circuit Court of Sanga- 

mon County, in a mandamus proceeding pending therein, 
wherein claimant was petitioner and the Department of Con- 
servation and the Illinois Civil Service Commission were 
defendants, entered an order commanding the Department of 
Conservation and the Illinois Civil Service Commission to  
reinstate claimant to his,position as Inspector, and that he 
was so reinstated on January 20, 1942. 

Claimant seeks an  award of $1,605.44 f o r  salary unpaid 
from April 11, 1941, the date of his discharge, to January 20, 
1942, the date of his reinstatement. 

The record consists of the statement of claim filed Feb- 
ruary 26, 1942, stipulation of facts, and waiver of statement, 
brief and argument by claimant and respondent by and 
through respective counsel. 

- 

The facts as stipulated herein are, in part, as follows: 
“That on May 1, 1941, the Civil Service Commission of the State of Illi- 

nois advised Virgil G. Brooks that his discharge had been approved by the 
Commission, and was, as far  as that Commission was concerned, final. 

“That on July 24, 1941, Virgil G. Brooks, Claimant, commenced a n  action 
of mandamus, i n  the Circuit Court of Sangamon County, Illinois, to compel 
his reinstatement as a n  Inspector to the position of Inspector in  the Depart- 
ment of Conservation, State of Illinois. 

“That on December 22, 1941, the’circuit Court of Sangamon CouGty, Illi- 
nois, issued a Mandamus Order directing the Department of Conservation of 
the State of Illinois, and the Illinois Civil Service Commission, to reinstate 
the said Virgil G. Brooks, Claimant, to his position and employment as a n  
Inspector in the Department of Conservation, aforesaid. 

“That claimaqt was not so reinstated by the Department of Conservation 
of the State of Illinois, until January 20, 1942, and that from April 11, 1941, 
to January 20, 1942, Claimant was ready and willing to perform the duties 
of his office, but that his services were refused. 

“That the Auditor of Public Accounts of the State of Illinois, has advised 
that  on the 30th day of September, 1942, the appropriation to the Department 
of Conservation of the State of Illinois, made by the Sixty-first General As- 
sembly, lapsed, leaving a balance of $89,853.10.” 

“The right to the salary is  attached to and follows the legal title to the 
office.” 

People vs. Bradford, 276 111. 246. 

Claimant was a duly certified Civil Service employee of 
the State of Illinois. .He was wrongfully discharged and 
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prevented from performing the duties of his position, and 
mas restored to his position by the Circuit Court of Sangamon 
County, Illinois. He was diligent in the protection of his own 
rights, and at all times for  which he seeks payment of salary, 
he was ready, willing and able to  perform the duties of his 
position, tendered the performance thereof, and such tender 
was refused. He is entitled to  the salary of this position 
during the time he was wrongfully prevented from perform- 
ing the duties of the position, which was from April 11, 1941, 
to January 20, 1942, or  the sum of $1,605.44. 

An award is therefore entered in favor of claimant in 
the sum of $1,605.44. 

ECIIERT, J., dissenting : 

On December 22, 1941, claimant secured a writ of manda- 
mus in the Circuit Court of Sangamon County, Illinois, order- 
ing his reinstatement as an inspector in the Department of 
Conservation of the State of Illinois. In  that suit he had the 
right to  seek payment of the salary for  which claim was filed 
in this court on February 26, 1942. 

The Court of Claims has consistently held that it will 
not review the orders of officers, boards and commissions 
made pursuant to powers granted them by the Legislature, or 
grant awards where claimants had a remedy by appeal to 
the courts of general jurisdiction which they failed to pursue. 
(Bassett vs. State, 2 C. C. R. 372; Mayer vs. State, 3 C. C. R. 
34; Bolton and Smith vs. State,-4 C. C. R. 104; Toedter et al, 
vs. State, 5 C. C. R. 400.) I n  creating the Court of Claims, it 
was the intention of the Legislature to give jurisdiction to  the 
court only in such cases as could not be heard or  determined 
by any other court o r  by any other process of law, provided 
by the statutes of the State of Illinois. ( N .  Y., Chicago d? St. 
Louis R. R. Co. vs. State, 6 C. C. R. 481.) The Legislature, 
- in creating the Court of Claims, did not intend to  open wide 
the doors to  all litigants to  choose between the courts already 
established by the Constitution and this court; did not intend 
that this court should usurp the powers of, contradict, or 
compete with courts of general jurisdiction. (Moline Phw 
Company vs. State, 5 C. C. R. 277.) The Court of Claims was 
created to hear claims and demands against the State for  
which no other forum had been provided. (Michigan Central 
R. R. Co., et al, vs. State, 7 C: C. R. 133.) Where the claimant 
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has a complete and adequate remedy at law in courts of gen- 
eral jurisdiction, the Court of Claims does not have jurisdic- 

-tion. (Molime Plow Company vs. Xtate, supra; Mohawk 
Carpet Mills, Imc., a corporatiofi, vs. State, 8 C. C. R. 37 ; An- 
dersofi vs. State, 9 C. C. R. 310; Decker VEL Xtate, 10 C. C. R. 
294; Central States Distributors, Inc., et al, vs. State, 11 C. C. 
R. 417; Madera Wineries & Distilleries vs. State, 11 C. C. R. 
632.) 

Claimant had full opportunity bo present his claim to  the 
Circuit Court of Sangamon County in a proceeding pending 
therein, and not having done so, cannot present the same 
claim fo r  determination here. In  view of the long line of 
decisions of this court, and in view of the basic underlying 
principles of those decisions, this court is without jurisdiction 
to make an award in this case. 

I 
I 

(No. 3033-Claimant awarded $68.25.) 

CARLSON .BROTHERS, INC., Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opiltaon filed May 12, 1943. 

I 

KENWORTHY, SHALLBERG & HARPER, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

Suwmcs-when award may be made 'for value of. Where it appears that  
merchandise was ordered by a department of the State, having authority so 
to do, and same was received by the State, an award may be made for  the 
agreed price thereof, where same is the usual, customary and reasonable 
value of said merchandise. 

I 

FISHER, J. 
Claimant seeks an award for merchandise sold and de- 

The record consists of statement of claim, transcript of 
livered to  respondent on o r  about December 12, 1942. 

evidence, and waiver of statement, brief and argument by . 
claimant and respondent, by respective counsel. 

It appears from the evidence, that on December 1, 1942, ' 

the Illinois Commerce Commission, through its Secretary, 
Julius Johnson, ordered of claimant seven (7)  mottled 
Sheaffer Life-time pen and pencil sets at the cost of $9.25 
per set to be delivered t o  the office of the Commerce Commis- 
sion at Springfield, Illinois. That thereafter, on December 
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12, 1942, the said pen and pencil sets were so shipped by pre- 
paid express and receipt of the same acknowledged. That a 
statement and bill f o r  the agreed charge mas frequently 
mailed to  the Commerce Commission, but was never paid. 
Claimant seeks an award for $68.25, and interest thereon 
from December 12, 1942, to the date of payment. 

The facts are not in dispute. It appears that this obliga- 
tion was not paid fo r  the reason that there was a change in 
the personnel of the Illinois Commerce Commission about or  
shortly after the time this merchandise was.received by the 
commission, and the new members of the commission were 
unable to  locate the pens and pencils. -It is difficult to  under- 
stand how such merchandise could disappear, but, in any 
event, the responsibility of claimant ended with the delivery 
of the merchan'dise to  respondent. The goods were properly 
ordered, delivery was promptly made, the price was reason- 
able, and claimant is entitled to payment therefor. 

We know of no authority whereby we. could allow the 
claim for interest. 

An award is therefore 'entered in favor of claimant in 
the sum of Sixty-eight and 25/lOO Dollars ($68.25). 

(No. 3783-Claimant awarded $4,895.00.) 

HELEN G. CLOUDAS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, 194.9. 

HUBERT & REIDY, for claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, f o r  respondent. 

employee under.  Where an employee of the State sustains accidental in- 
juries, arising out of, and in the course of his employment, while engaged in 
a n  extra hazardous enterprise, as defined i n  the Workmen's Compensation 
Act, resulting i n  his death, an award for compensation may be made to those 
legally entitled thereto, in  accordance with the provisions of said Act, upon 
compliance with the requirements thereof and proper proof of claim for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court. 

This complaint was filed on the 19th day of March, 1943, 
by Helen G. Cloudas, survivini wife of Robert C. Cloudas, 

WORKMEN'S COMPENSATION AC!C--When award WLUy be made  for death Of 
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deceased. It seeks an award fo r  the death of claimant’s hus- 
band. 

The complaint states that on the 23rd day of July, 1942, 
Robert C. Cloudas sustained injuries and died by reason of 
an accident while working at the Rock Island Armory, Rock 
Island, Illinois ; that he had been employed by the respondent 
f o r  some time prior to the accident and was working under 
the specific instructions of Lt. Colonel Iiay W. Osterman, 
custodian, of said Armory; that the nature of the work upon 
which he was engaged at +he time of the accident was using 
a large extension wrench two feet long to which mas fitted an 
eighteen inch pipe wrench with an extension handle approxi- 
mately four feet long, the entire apparatus weighing ap- 
proximately thirty pounds; the deceased was engaged in an 
effort to unloosen a washout plug in a boiler and the plug 
being frozen the deceased was straining to loosen the plug 
and exerting continuous effort for that purpose fo r  a period 
of approximately five minutes. While engaged in the effort 
he suddenly ceased work complaining of a sudden and terrific 
pain in his head. He returned at  once to his living quarters 
provided fo r  him in the Armory Building, constantly com- 
plaining of continuing pains in his head wliicli was thereafter 
accompanied by nausea. He was placed on a bed in his living 
quarters, medical aid was promptly summoned, but he died 
within twenty minutes of the time he was forced to cease 
work. His death was diagnosed as cerebral hemorrhage. 

The record in this case consists of the complaint, stipula- 
tion of facts by the claimant and Attorney General, report of 
Lt. Colonel Ray TV. Osterman, custodian of the Rock Island I 

Armory and waiver of right to file statement, brief and argu- 
ment by the claimant and the respondent. 

The deceased’s salary as an employee of the State of 
Illinois, carried on the records of the Auditor of Public Ac- 
counts, was $120.00 a month, together with living quarters 
in the Armory f o r  himself, wife and minor child. 

No compensation payments had been paid by the respond- 
ent to the widow and said child at  the time of the filing of this 
complaint. No medical, surgical o r  hospital treatment ex- 
penses were incurred, but Dr. S. P. Dum, Rock Island, 
Illinois, was called and responded later. A post mortem was 
performed by Dr. J. M. Chapin, and an inquest was held by 
Coroner J. W. Seids, of Rock Island County. Claim was made 
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f o r  these three items as follows: Dr. Durr, emergency call, 
Three ($3.00) Dollars; Dr. Chapin, post mortem, Fifty 
($50.00) Dollars ; J. W. Seids, coroner’s inquest, Sixteen 
($16.00) Dollars. These items must be denied.- 

After full consideration of the record, the court finds as 

That the deceased and the respondent were on the 23rd 
day of July, 1942, operating under the Workmen’s Compen- 
sation Act; that on the date last mentioned above, said de- 
ceased sustained accidental injuries within the meaning of the 
Act, which did arise out of, and in the course of the employ- 
ment; that notice of the accident was given respondent and 
claim for compensation on account thereof was made on 
respondent within the time required by the provisions of the 
Act; that the earnings of the deceased during the year next 
preceding the injury were One Thousand Four Hundred and 
Forty ($1,440.00) Dollars, and that the average weekly wage 
was Twenty-seven Dollars and Sixty-nine Cents ($27.69) ; . - 
that the deceased a t  the time of the injury was twenty-eight 
years of age and left surviving him his wife, Helen G.  
Cloudas, the claimant, and Robert C. Cloudas, Jr., born No- 
vember 24, 1940. 

That the petitioner is entitled to recover compensation 
in the sum of Four Thousand Eight Hundred and Ninety-five 
Dollars ($4,895.00), fo r  the use of herself and minor child 
above named, as provided in Paragraph 3 of Section 7 of the 
Workmen’s Compensation Act of Illinois ; that the said peti- 
tioner is now entitled to have and receive from the respondent 
the sum of Seven Hundred Three Dollars and Fifty Cents 
($703.50), being the amount of compensation that has accrued 
from the 23rd day of July, 1942, to  the 13th day of May, 1943, 
and the further sum of Four Thousand One Hundred Ninety- 
one Dollars and Fifty Cents ($4,191.50), to be paid to  her as 
aforesaid at  the rate of Sixteen Dollars and Seventy-five 
Cents ($16.75) per week, payable every two weeks until fully 
paid, such future payments being subject t o  the terms of the 
Workmen’s Compensation Act aforesaid, jurisdiction of this 
cause is hereby retained fo r  the purpose of making such 
further orders as may from time to time be necessary herein. 
This award is subject to  the approval of the Governor of Illi- 
nois. 

f Ollows : 

. 
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This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for the 
Methods of Payment Thereof 7 7  (Illinois Revised Statutes, 
1941, Chapter 127, Paragraph 1’80-181) approved June 30, 
1941, and being by the terms of such Act, subject to the ap- 
proval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the General , 
Revenue Fund in the manner provided for in such Act. 

(No. 3771-Claimant awarded $2,508.00.) 

JOHN H. CRAWFORD, Claiinaiit, ‘us. STATE OF ILLINOIS, Respondent. 
Opinzon filed May 12, 194% 

DENNIS J. COLLINS, for claimant. 

, GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, f o r  respondent. 

of use of leg. An employee of the State who sustains accidental injuries, 
WORICJICN’S cohfPmvsATIoiv am-when uward may be made under for loss 

arising out of, and i n  the course of his employment, resulting in the loss of 
use of one of his legs, while within the protection o f  the Workmen’s Com- 
pensation Act, is  entitled to compensation therefor, i n  accordance with the 
provisions of said Act, upon compliance with the requirements thereof and 
proper proof of claim for same. 

I 

ECKERT, J. 
On October 31, 1941, claimant, John H. Crawford, an 

employee of the Department of Agriculture, Division of Ani- 
mal Husbandry, of the State of Illinois, while driving a State- 
owned automobile on Alternate U. s. Route No. 30, about one 
mile east of DeICalb, Illinois, collided with a car driven bj7 
A, L. Porter of DeKalb. As a result of the collision, claimant 
suffered a fracture through the great trachant,er, right femur; 
a fracture of the middle one-third right femur; and multiple 
fractures right patella. 

At the time of the accident, claimant and respondent 
were operating under the provisions of the Workmen’s Com- 
pensation Act of this State, and notice of the accident and 
claim f o r  compensation were made within the time provided 
by the Act. The accident occurred while claimant was in the 
performance of his duties f o r  the department, and arose out 
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of, and in the course of, his employment. Claimkt ’s earnings 
at the time of the accident were $215.00 per month; he had 
no children under sixteen years of age; the basis for de- 
termining compensation is therefore the maximum weekly 
wage of $15.00. 

Claimant was temporarily totally disabled from October 
31, 1941, to May 1, 1942, during which time he was paid com- 
pensation in the amount of $430.00. Respondent also paid on 

’behalf of claimant the following amounts : Glidden Hospital, . 
$508.00; Dr. J. S. Rankin, $150.00. No claim is made for 
medical o r  surgical treatment, but claimant seeks an award 
of $3,135.00 f o r  the permanent and complete loss of the use of 
his right leg. 

From the record, which includes a statement by the 
attending physician, the court finds that claimant has suffered 
an eighty per cent permanent loss of use of his right leg. He 
is, therefore, entitled to receive from the respondent the sum 

r of $15.00 per week, fo r  a period of 152 weeks f o r  the partial 
permanent loss of the use of his right leg. Since the injury 
occurred subsequent to July 1, 1941, this amount must be in- 
creased ten per cent, making a total of $2,508.00. 

Award is therefore entered in favor of the claimant, fo r  
the total sum of $2,508.00 to be paid to him as follows: 

$883.93, which has accrued, is payable forthwith; 
$1,624.07 payable in weekly installments of $16.50 each, 

beginning May 11, 1943, f o r  ninety-eight weeks, with an addi- 
tional final payment of $7.07. - 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the ierms of such Act subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Fund in the 
manner provided fo r  in such Act. 

(No. 3650-Claimant a w a r d e d  $476.44.) 

ELBERT C. DAVIS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, lS&?. * 

KENNETH E. Moss, for  claimant. I 
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GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COIIPENS.ITION ac!r-whe?t award may be nzade Tinder f o r  per- 
manent paitaal loss of use of arin. An employee of the State who sustains 
accidental injuries, arising out of, and in the course of his employment, 
while within the provisions of the Workmen’s Compensation Act, reiulting 
in permanent partial loss of use of his arm, is entitled t o  compensation 
therefor, in accordance with the provisions of said Act, upon compliance 
with the requirements thereof, and proper proof of claim for same. 

FISHER, J. 
This claim was filed October 25, 1941, for benefits under 

the Illinois Workmen’s Compensation Act for permanent 
partial loss of the use of claimant’s left arm. Claim is based 
on injuries sustained by claimant, alleged to have arisen out 
of and in the course of his employment as a laborer employed 
by the Department of Public Works and Buildings, State of 
Illinois. 

Claimant seeks an award in the sum of Nine Hundred 
Eighty-eight Dollars and Eighty-seven Clents ($988.87) for 
the permanent loss of fifty (50) per cent use of his left arm. 

The record consists of the complaint, report of the Divi- 
sion of Highways, transcript of testimony, and statement, 
brief and argument by respective counsel. 

The facts are not in dispute, the claim was filed in apt 
time, and no jurisdictional questions are involved. 

The only question presented for decision is the extent of 
disability suffered by claimbt. 

There is some disagreement in the testimony as to  the 
disability suffered by claimant. He was last examined by Dr. 
Henry B. Thomas, a renowned orthopedic surgeon, who 
testified : 

Q. 

A. 
Q. 
A. 

Q. 

A. 

“Now, you stated that  he had a disability of 25%; in  your opinion, 
on June 24, 1942, is that correct? 
I did. 
And you think a t  the present time his disability is that percentage? 
I believe i t  is less than that, but I a m  willing to give that  as  the 
percentage, because I think he is not a malingerer, but I think he 
has a hysteria as  far as that a r m  goes. 
That is only just a mere guess on your part. You are  not absolutely 
sure that is hysteria. 
It is n o t s o  m-ucha guess with me, because I have spent fifty years 
doing this stuff and my opinions in regard to what will happen to 
them is influenced a great deal by what I have seen of many pa- 



. tients after I have given my opinions. I would not call it  a guess. 
I think it  is  an opinion of an experienced person.” 

From all of the evidence, we feel that the maximum dis- 
ability suffered by claimant was twenty-five (25) per cent loss 
of the use of the left arm. 

Section 8, Subsection (e-13) of the TVorkmen’s Compen- 
sation Act, provides for the loss of an arm or the permanent 
and complete loss of its use, fifty (50) per cent of the average 
weekly wage during two hundred twenty-five (225) weeks, 
which award shall be increased ten (10) per cent for injuries 
occurring on and after July 1, 1939 (Subsection 1). 

Claimant had no children under the age of sixteen (16) 
years at  the time the injury occurred. 

All medical charges and temporary total disability have 
been paid. 

Claimant was employed as a laborer a t  a wage rate of 
fifty (50) cents per hour, and employees engaged in a similar 
capacity were employed less-than two hundred (200) days per 
year. Fifty (50) per cent of claimant’s average wage is, 
therefore, $7.70, to be increased ten (10) per cent, or $8.47 
per week: This amount multiplied by 225 weeks equals 
$1,905.85, 25% of which amounts to $476.44, which sum claim- 
ant is entitled to  have and receive from respondent, all of 
which has accrued at this time. 

An award is entered in favor of claimant in the sum of 
$476.44. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 

1 payable from the appropTiation from the Road Fund in the 
manner provided for in such Act. 

~ 

(No. 3255-Claim denied.) 

EDWARD DOMICE, M. D., BY AND THROUGH EUNICE DOMKE, AS ADMIN- 
ISTRATOR OF THE ESTATE OF EDWARD DOMICE, DECEASED; EUNICE 
DOMKE, INDIVIDUALLY, Claimant, ws. STATE OF ILLINOIS, Respondent. 

Opznaon filed May 12, 1943. 

J. EDWARD RADLEY, for claimant. 
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GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMIX’S OCCUPATIONAL DISEASES ACT-what ?nust he shown to jiistafy 
an award wader SectzoiL 3’ of. To justify an award under Section 3 of the 
Workmen’s Occupational Diseases Act, claimant must not only show that he 
sustained an injury to his health, by reason of occupational disease, con- 
tracted or sustained in the course of his employment, but it  must also be 
clearly shown that the said disease or illness was contracted as the .result 
of the negligence of the State. 

SAME-What coizstztzites neglagence under Seetzoiz 9 of. Section 3 of the 
Workmen’s Occupational Diseases Act specifically defines and provides what 
shall be construed as  negligence, and one claiming compensation thereunder 
must show that the State was guilty of the negligence so defined and pro- 
vided therein. 

SAME-same-when proof ZnSUflC$ent to  show neglzgence. Where the 
record fails to show any violation by the State of any statute enacted for the 
protection of the health of its employees, there is no evidence of negligence 
on its part under Section 3 of the Workmen’s Occupational Diseases Act and 
no award for compensation can be made thereunder. 

FISHER, J. 
This claim was filed May 5, 1938. Claimant’s amended 

complaint was filed May 7,1940, substituting parties claimant. 
The claim, as filed, is for benefits under the Illinois Work- 
men’s Compensation Act, and amended for the illness and 
death of Edward Domke as a result of contracting tubercu- 
losis while he was engaged as a physician at the Peoria State 
Hospital. 

The complaint alleges that Edward Ilomke, a physician, 
was employed by the State of Illinois as a physician at  the 
Elgin State Hospital and the Peoria State I-Iospital. That 
while employed at the Peoria State Hospital he contracted 
tuberculosis. Claimant’s amended complaint sets out the 
death of Dr. Edward Domke and makes the administrator of 
his estate a party claimant. Claimant now seeks an award 
under the Workmen’s Occupational Diseaaes Act. 

The record consists of the complaint, transcript of testi- 
mony, motion t o  reopen cause for additional testimony, sup- 
plemental transcript of testimony, claimant’s original 
statement, brief and argument, supplemental statement, brief 
and argument, reply brief and argument of claimant, and 
respondent’s statement, brief and argument. 

The facts in connection with this claim are not in con: 
troversy. Dr. Domke contractea tuberculosis while engaged 
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as a physician a t  the Peoria State Hospital and died as a 
direct result thereof. The claim for  compensation was origin- 
ally filed under the Illinois Workmen’s Compensation Act, 
but there being no provisions f o r  compensation f o r  a case of 
this kind under this Act, we are asked to consider the claim 
under the Workmen’s Occupational Diseases Act. Exhaustive 
and able briefs and arguments are filed by respective counsel. 

The facts of this claim are very similar to  those in the 
claim in the case of Marjorie Wheeler vs. Xtate, No. 3363, in 
which ease me discussed at  length the Illinois Workmen’s. 
Occupational Diseases Act and its application to  employees 
of the State. Our conclusions in that case are applicable here 
and are controlling herein. We concluded that the State was 
within the provisions of Section 3 of the Workmen’s Occupa- 
tional Diseases Act, which is in part, as follows: 

“Where a n  employee in this State sustains an injury to health or death 
by reason of a disease contracted or sustained in the course of the employ- , 

ment and proximately caused by the negligence of the employer, unless such 
employer shall have elected to  provide and pay compensation as  provided 
in Section 4 of this Act, a right of action shall accrue to  the employee whose 
health has been so injured for any damages sustained thereby; * * * pro- 
vided that violation by any employer of any effective rule or rules made 
by the Industrial Commission pursuant to the Health and Safety Act en- 
acted by the Fifty-ninth General Assembly at the third special session, or 
violation by the employer of any statute of this State, intended for the pro- 
tection of the health of employees, shall be and constitute negligence of the 
employer within the meaning of this section: * * *.” 

A claimant, to  be entitled t o  compensation under this Sec- 
tion, must show that the employer violated- 

(1) 

(2)  

A rule or rules of the Industrial Commission made pursuant to  the 
Health and Safety Act, or 
Violated a statute of this State intended for the protection of the 
health of employees. 

Grutxaus vs. Ai-mow d Co., 312 Ill. App. 366. 

We know of no rule or  rules of the Industrial Commis- 
sion promulgated pursuant to  the Health and Safety Act of 
this State, and consequently there could be no violation of 
such mle.  

Claimant contends that respondent violated Section 2 of 
“An Act to  Promote the Public Health and Comfort of Per- 
sons Employed by Providing for One Day Rest in Seven’.’ 
(Illinois Revised Statutes). We fail to-find any evidence in 
the record to  support this contention. We have searched the 
record and it appears that the only evidence or testimony 
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bearing on this point is the following, which appears on page 
3 of the transcript of testimony of Dr. Domke, as follows: 

Q. “During-this period of time what were the conditions-were you pro- 
vided with gowns or sterilization of your person? 

A. On the chronic wards they didn’t have any gowns for the doctors to 
wear and all we were able t o  do with our hands was wash them 
with soap and water.” 

And, on page 5 :  
Q. 
A. 

“You may state the procedure in regard to the Officer of the Day. 
Officer of the Day is part of our duties, i t  rotates among the mem- 
bers of the staff. The number of times during the month varies 
with the number of doctors that  are on the staff. As a rule about 
every eight or nine days it  is our tu rn  to be Officer of the Day. 

Q. And during those times were you called to the various tuberculosis 
hogpitals and other wards? 

A. After five o’clock the Officer of the Day was the only doctor on duty 
and he had to take care of all emergency calls.” 

I n  order that an award may be had, it is not sufficient for 
a claimant to show that he contracted an occupational disease 
o r  became ill as a result of his occupation. He must show in 
addition that the disease or illness was contracted as a result 
of the negligence of the employer, aiid the statute specifically 
provides what shall be construed as negligence. 

We find nothing in the record that could be construed as 
a violation by respondent of any statute of this State intended 
for the protection of the health of employees, and therefore 
we can find no authority upon which to base an award. 

Award denied. 

(No. 3405-Claimant awarded $31,391.69.) 

ENGLISH BROTHERS, Claiiriant vs. STATE OF ILIJNOIS ,  Respondent. 
O p z ~ m i z  filed Ma?! 12, XI&?. 

R. c. ENGLISH, AN INDIVIDUAL, TRADING UNDER THE STYLE O F  

GOTTLIEB & SCHWARTZ, for claimant. 
GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 

GAN, Assistant Attorney General, for respondent. 
CowTuAcT-claana for r n o w y s  due therezcnder-stPpzilnta~~-~~he?2 awcrrd 

may be nonde OIL. Where a stipulation is entered into between State and one 
claiming moneys due under a contract with it, for the full settlement of 
such claim by payment by the State of an amount agreed on therein, an 
award may be made on such stipulation for such amount, when same appears, 
to be in accordance with the facts and the law applicable thereto. 

, FISHER, J. 
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Claim for $119,709.04 was filed August 31, 1939, for loss 
and damage sustained by claimant under contract dated De- 
cember 20, 1933, with respondent through the Department of 
Public Works and Buildings. 

The record consists of the verified complaint, transcript 
of evidence, report of Division of Architecture and Engineer- 
ing, by J. H. Stockmar, Architectural Assistant, and similar 
report by Bryant E. Hadley (signed B.E.H.), Architectural 
Assistant, Division of Architecture and Engineering, and 
stipulation by Gottlieb and Schwartz f o r  claimant and George 
B'. Barrett, Attorney General, for respondent. 

Claimant alleges : 
That on December 20, 1933, he entered into a contract 

with respondent fo r  the general construction of buildings a t  
Manteno, Illinois, consisting of Male and Female Ward 
Buildings, Connecting Dining Room Buildings, General 
Stores Buildings, Laundry Building, Hospital Building and 
Kitchen Building, Manteno State Hospital, Manteno, Illinois. 

That the contractor agreed to and did provide the neces- 
sary labor and materials f o r  the said buildings and did con- 
struct the same in accordance with the contract. 

That the said contract provided that the general condi- 
tions of the contract should include, as a part of the eontract, 
the general information and instructions for contractors 
estimating work fo r  the Manteno State Hospital'dated 80- 
vember 4, 1933, as amended, and the contract provisions 
issued by the Federal Emergency Administration of Public 
Works. 

That the said general information and -instructions for 
contractors estimating work provided that the prevailing rate 
of skilled labor was $1.20 and unskilled labor $.50 per hour, 
respectively. 

That the said contract, by incorporating the general in- 
structions for  contractors, provided that the wage rate was 
subject to  change by the Federal Emergency Administration 
of Public Works, and upon such change the contract price 
should be adjusted accordingly on the basis of all actual labor 
costs on the-project to  the contractor. 

That work pursuant to said contract was started and 
claimant paid his employees at the prevailing rate of $.50 per 
hour for unskilled labor and $1.20 per hour for skilled labor 
as provided in the said contract. 
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That on or about January, 1934, the Federal Emergency 
Administration of Public Works made a finding that the pre- 
vailing wages a t  Manteno, Illinois, were $1.25 per hour for 
skilled labor and $.55 per hour for  unskilled labor and claim- 
ant was forced, over his protest, to meet the increased cost of 
labor. 

That the Supervising Architect of the Department of 
Public Works of the State of Illinois requested and directed 
claimant to meet the increased wage scale in order that the 
Federal grant to the State of Illinois would not be jeopardized 
o r  withdrawn, and advised claimant that ;my failure so to do 
would be considered a breach of claimant’s contract. The 
State Superintendent of Public Works Administration also 
advised claimant that unless the increased wage scale was 
met, the Federal grant to the State of Illinois would be 
jeopardized or withdrawn and directed claimant to comply 
with the said wage scale. 

That on or about April, 1934, additional increases in 
wage scales of certain classes of labor were made under simi- 
lar circumstances. 

That, as a result of such increases, additional labor costs 
were sustained by claimant to the extent of $31,391.69. 

The transcript of evidence contains the testimony of R. 
C. English, contractor, and J. H. Stockmar, Architectural 
Assistant,. which sustains the claim of $31,391.69 fo r  addi- 
tional labor costs and, claimant, by stipulation, waives all 
other claim for damages. 

The report of the Division of Architecture and En- 
gineering, by J. H. Stockmar, Architectural Assistant; and 
Bryant E. Hadley, Architectural Assistant, in reviewing the 
entire claim states, in part, as follows : 

“In paragraph 3 the claimant states that pursuant to the contract date 
he had paid unskilled labor 50c per hour, and skilled labor $1.20 per hour. 
The claimant further states that  those were the rates of wages provided in 
the General Specifications issued by this department pursuant to the con- 
tract date, December 20, 1933. Our records show that  this is a correct state- 
ment. The claimant further states that on or about January, 1934, Mr. B. M. 
Marshman, Labor Conciliator for PWA, made a finding that  the prevailing 
wages i n  the region around Manteno, were 55c per hour for.unskilled labor, 
and $1.25 per hour for skilled labor. The writer recalls the incident, and 
our records indicate that that  was the situation. The writer recalls meeting 
with the contractor and PWA representatives at Nlanteno, and also in  Chi- 
cago at Mr. Marshman’s office, f o r  the reason that  English Brothers a t  that  
time protested on the basis that to the best of their knowledge the prevail- 



ing wages i n  that locality had never exceeded the maximum of 50c and 
$1.20 respectively. This office, therefore, must acknowledge that English 
Brothers did protest a t  that  time, inasmuch as they stated they had not 
figured in their estimate to pay more than the wages as stated by this de- 
partment in the general information and instructions to contractors, Exhibit 
B, (which documents were approved prior to release, by PWA), and claimed 
by the claimant to be prevarling at the time of the contract award. 

Paragraph 3 further states that the claimant was instructed by the 
Labor Conciliator to raise the wages to meet the increase. We agree that 
this is a true statement of the facts. 

I t  is further correct that in view of the adamant position of the PWA 
Labor Conciliator in  warning English Brothers not to take any appeal from 
his decision, ,that this department having in mind the stipulation of the 
Grant Agreement wherein PWA agreed to give the State 45% of the cost 
of the project providing the State abided by the terms of the Agreement, 
suggested that English Brothers meet the increased wage scale, in  order 
that the Grant to the State would not be jeopardized, as  was threatened by 
the Labor Conciliator. The‘ claimant further states in this paragraph that 
additional increases i n  wages were approved under the direction of the 
Labor Conciliator, and that the same procedure of acceptance of the situa- 
tion as  above described, was again recommended by the State, in  order that 
the PWA Grant to the State would not be jeopardized or withdrawn. I n  
view of the fact that there were not sufficient State funds available that 
biennium t o  allow the contractor extras to cover the additional expense im- 
posed after the contract was awarded, this department feels that the claim 
of English Brothers IS logical and just. This recommendation agrees with 
the claimant’s statement, as  outlined in Exhibit D, namely, a total claim for 
extra labor, of $31,391.69.” 

The said report recommends that favorable consideration 
be given to the “allowance of $31,391.69 f o r  the loss and 
damage sustained by the claimant due to  increased wages 
beyond those established and advertised in the State’s invita- 
tion to  bidders.” 

By stipulation filed herein, claimant has offered to  settle 
the said claim of $119,709.04 upon allowance to  the claimant 
of the amount of $31,391.69. 

It is further stipulated that “the said proposal of settle- 
ment is, in the opinion of the Attorney General, fair and 
equitable to the claimant and to  the People of the State of 
Illinois. ” 

The said stipulation filed herein further provides : 

(, 

“IT Is FURTHER STIPULATED AND AGREED by and between the parties here. 
to that the above entitled claim of claimant against the State of Illinois 
shall be settled by the allowance to claimant of the sum of $31,391.69 in full 
settlement of all claims against the State of Illinois arising out of the said 
contract dated December 20, 1933; and 

IT Is FURTHER STIPULATED AND AGREED by and between.the parties that 
said claimant is justly entitled to and should receive in  these proceedings 
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in the Court of Claims of the State of Illinois said sum of $31,391.69; that  
this stipulation be filed of record in these proceedings and that a judgment 
be entered in these proceedings in  favor of claimant for the sum of 
$31,391.69.” 

No jurisdictional questions are involved, and there ap- 
pears to  be little fo r  this court to  consider. The claim is 
sustained by the evidence and, in addition, the material facts 
a re  admitted. The Division of Architecture and Engineering- 
admits that the cIaim is proper and justly due, and recom- 
mends payment thereof. The Attorney General stipulates 
that claimant is entitled to  and should receive the sum of 
$31,391.69 in full payment of the claim. The stipulation ap- 
pears to  be in accordance with the facts and the law ap- 
plicable thereto. 

An award is therefore entered in favor of claimant, R. E. 
English, an individual, trading under the style of English 
Brothers, for the sum of Thirty-one Thousand Three Hull; 
dred Ninety-one Dollars and Sixty-nine Cents ($31,391.69). . 

(No. 3464-Claimant awarded $16.00.) 

. THE COUNTY OF FAYETTE, ILLINOIS, Claimant, vs. STATE OF ILLINOIS,. 
Respondent. 

Opinion filed Mag 12, 1.9/,8. 

W. F. SONNEMANN, for  claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

FEES-COrOilei”-deflt7~ of inmate of State Charitable I n s t i t z i t i o i r w h e n  
award nzay be made for. Where coroner of proper county conducted inquest, 
as provided by law on body of deceased inmate of State Charitable Institu- 
tion, and it  appears that lawful fees therefor could not be collected out of 
the estate of such inmate, an award may be made for the amount thereof to 
the County Treasurer of said county, where same is advanced by him, under 
provisions of statutes of the State of Illinois. 

FISHER, J. 

CLAIMANT ALLEGES : 

That the Illinois State Farm at Vandalia, Illinois, is 
located entirely within the county of Fayette and is a penal 
farm operating under the Department of Public JVelfare of 
the State of Illinois and, as such institution it has inmates 
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who, because of insanity, must be committed to the State hos- 
pitals f o r  the insane of this State ; 

That from March 22,1935 to  September 1,1939 numerous 
inmates of said Illinois State Farm-were,,at the request of its 
officers, guards and attendants, committed to  the State Hos- 
pital for the Insane at  Anna, Illinois ; 

That necessary insanity proceedings were had in the 
County Court of Fayette County, Illinois, and that certain 
obligations were incurred and paid by claimant in the com- 
mitment of these various inmates to the State Hospital f o r  
the Insane at  Anna, Illinois. 

Claimant asks to be reimbursed for such sums so in- 
curred and paid, and details by bill of particulars, various 
items of expense in the total sum of Eight Hundred Twenty- 
eight Dollars and Twenty-five Cents ($828.25). 

The record consists of claim filed March 2, 1940, maiver 
of brief and argument by counsel for the respective parties, 
and stipulation filed March 26, 1943. 

Said stipulation contains, among other things, the fol- 
lowing : 

. 

‘ 

“That the Department of Public Welfare has reported that there is due 
and owing to the county of Fayette, the sum of $16.00 representing coroner’s 
fees contracted February 9, 1937. 

I t  is further stipulated that all other portions of the complaint a re  
abandoned, and that this claim is for the sum of $16.00 representing coroner’s 
fees solely.” 

The stipulated coroner’s fee of $16:00 was incurred and 
paid by the county of Fayette in connection with the death of 
Earl DeLong on February 9, 1937, an inmate of the Illinois 
State Farm at Vandalia, Illinois. By reason of his death, an 
inquest was held by the coroner of Fayette County, and that 
in the inquest the coroner’s fee of $16.00 was incurred and 
paid by claimant. 

The statutes of the State of Illinois relative to such fee 
is as follows : 

Chapter 85, Section 27: 
“In cases where the deceased patient was a n  inmate of any State 

charitable or penal institution, and the fees for holding such inquest cannot 
be collected out of the estate of such deceased inmate, such fees shall be 
paid by the Department of Public Welfare out of the State treasury.” 

Chapter 53, Section 43 : 
“For holding an inquest over a d6ceased body, when required by law, in 

counties of the first and second class, $15.00. For summoning a jury, $1.00 
in all counties.” I 
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An award is therefore entered in Eavor of claimant, 
County of Fayette, Illinois, in the sum of Sixteen Dollars 
($16.00). 

(No. 3782-Claim denied.) 

RAY X. GEISEN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinaon filed May i2, 19&3. 

THOMAS S. MACKINLEY, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTBOM, Assistant Attorney General, for respondent. 

NEGLXGENCE-emplO~eeS Of Diviszon Of Highwayc:-Etate not liable for- 
award cannot be made  for damages resultang on  grounds of equity and good 
consmenee. In  the construction and maintenance of its public highways the 
State exercises a governmental function and is not liable for damages to 
persons or property caused by either a defect i n  the construction, or failure 
to maintain same in a safe condition, or the malfeasance, misfeasance or 
negligence of its officers, agents or employees in connection therewith, and 
no  award can be made therefor under any theory of law or equity. 

- 

I ECKERT, J. 
In his complaint filed in this court on March 12, 1943, the 

claimant, Ray E. Geisen, alleges that on March 14, 1941, he 
was driving his automobile in a southerly direction on U. S. 
Route 66, and that at a point approximately one mile north 
of Joliet, Illinois, his automobile struck one of the pillars or  
supports of a viaduct, resulting in severe and permanent in- 
jury to claimant. He further alleges that the accideht was 
caused by the negligence of the respondent in permitting the 
viaduct to  be without warning lights or  signals. Claimant 
seeks damages in the amount of $40,000.00. 

Respondent has filed a motion to  dismiss the complaint on 
the ground that it does not state a claim which the State of 
Illinois as a sovereign commonwealth should discharge and 
pay. 

This court has repeatedly held that in the construction 
and maintenance of its system of State highways, the State 
of Illinois is acting in a governmental capacity. (Spzwrell,  
et al. vs. State, 10 C. C. R. 74; Gerdes vs. State, 11 C. C. R. 
243), and it has been uniformly held that in the exercise of 
such governmental functions, the State js not liable for the 
negligence, of its officers, agents, or employees. (Sa le  vs. 
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S ta t e ,  10 C. C .  R. 379; Mathiezc, et al. vs. S ta t e ,  11 C. C. R; 

The motion of the respondent is therefore granted and 
397.) 

claim dismissed. 

(No. 3728-Claimant awarded $1,618.52.) 

CHARLES GOESEL, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Optl&tOn fi2ed May 12, 1948. 

WOLFBERG & KROLL, for claimant. 

GEORGE E’. BARRETT, Attorney General ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, f o r  respondent. 

W o n ~ i ~ c s ’ s  COMPENSATION ACT-WhelL award m a y  be made  under for per- 
manent partzal loss of  zise of arm. Where a n  employee of State sustains acci- 
dental injuries arising out of, and in the course of;his employment, resulting 
in  permanent partial loss of use of one pf his arms, while within the pro- 
tection of the Workmen’s Compensation Act, an award may be made for com- 
pensation therefor, in  accordance with the provisions of said Act, upon com- 
pliance by employee with the requirements thereof and proper proof of 
claim for -same. 

ECKERT, J. 
On July 29, 1941, claimant, Charles Goesel, an employee 

of the Department of Public Works and Buildings, State of 
Illinois, Division of Highways, while cutting weeds with a 
mower and team of horses on Route 83 West of Blue Island, 
was struck by an automobile and thrown to the pavement. He 
was taken immediately by ambulance to  St. Francis Hospital 
in Blue Island, and placed under the care of Dr. Earle J. W. 
Pronger. His head, neck, right shoulder, chest, and left 
ankle were severely bruised ; there was a fracture of the right 
scapula, and the right third, fourth,and fifth ribs ; there were 
deep lacerations of the left wrist,- with a laceration of the ex- 
tensor carpi ulnaris tendon. He did not regain consciousness 
until three weeks after the accident. 

On August 5th, claimant was taken by ambulance from 
Blue Island to  St. Luke’s Hospital in Chicago, and placed 
under the care of Dr. H. B. Thomas, Professor of Orthopedic 
Surgery, University of Illinois, Medical College. He was dis- 
charged from the hospital on September 15th, but remained 
under the care of Dr. Thomas until March 9, 1942. 
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At the time of the injury, claimant and respondent were 
operating under the provisions of the Workmen’s Compen- 
sation Act of this State, and notice of the accident and claim 
for  compensation were made within the period provided by 
the Act. The accident arose out of and in the course of the 
employment. 

Claimant was first employed by the respondent on June 
23, 1941. He was paid at the rate of $1 25 per hour, which 
included his services and the furnishing of a two-horse team 
and mowing machine. Compensation for claimant’s services, 
apart from the rental of the team and mower, is fixed by the 
Department at the rate of seventy-five cents per hour. Em- 
ployees engaged in a similar capacity, worked less than two 
hundred days a year, and eight hours constituted a normal 
working day. At the time of the accident, claimant had no 
children under sixteen years of age dependent upon him for 
support. 

The respondent has paid, on account of claimant’s injury, 
the following amounts : 
Dr. Earle J. W. Pronger, Blue Island..  ............................ $126.00 
Dr. H. B. Thomas, Chicago.. . . . . . . . . . .  ....................... 484.00 
DJ. R. P. Mackay, Chicago.. .......... ....................... 10.00 
St. Francis Hospital, Blue Island .................................. 111.75 
St.  Luke’s Hospital, Chicago.. ................................ 
E. C. Clausen, R. N., Blue Island .................................. 49.00 
M. Martino, R. N., Blue Is land. .  ................................... 47.00 
M. Barzycki, R. N., Blue Island. ................................... 7.00 
Hickey Funeral Home (ambulance), BIue Island. . . . . . . . .  . . . . . .  20.00 

or a total sum of $1,133.85. The respondent also paid claim- 
ant the sum of $13.75 per week for a period of fifteen and 
three-sevenths +eeks, as temporary total disability. 

Claimant now seeks an award of $l.5!5 per week f o r  this 
period of fifteen and three-sevenths weeks, alleging a com- 
pensation rate of $15.00 per week, instead of $13.75, and seeks 
an award of $15.00 per week for an additional forty-five 
weeks, alleging that he was wholly incapacitated until June 
3, 1942. Claimant’s average weekly wage, however, under the 
provisions of the Workmen’s Compensation Act of this State, 
was $23.08; the period of his temporary total disability was 
from July 30,1941, to March 9, 1942, when he was discharged 
by Dr. Thomas. During this period of thirty-one and fixe- 
sevenths weeks, he received the sum of $‘212.14, so that there 
is due him on account of temporary to ta l  disability the fur- 
ther sum of $190.44. 
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Claimant also seeks an award for an eighty per cent per- 
manent loss of use of his left arm. He testified that his left 
shoulder and left hand were broken in the accident; that he 
still has pain in his left wrist, and fingers, and cannot tie a 
knot with these fingers; that he has very little feeling in his 
left hand, and no feeling at all in the left wrist. He testi- 
fied that he can not lift with his left hand, and that he has 
difficulty dressing, or doing any work involving the use of 
his left arm. 

Dr. Samuel R. Rubert, called as a witness for claimant, 
testified that he examined elaimant on September 2, 1942, - _  
and took x-ray photographs which were introduced in .evi- 
dence. He found that claimant had a fracture deformity of 
the left wrist with marked grating on motion; that both 
flexion and extension of the wrist were markedly restricted 
and limited to  about fifteen degrees in extension and fifteen 
degrees in flexion from the horizontal. He testified that claim- 
ant has a scar on the left wrist extending from the middle 
palmar aspect to  the ulnar side, onto the ulnar styloid, and 
down to the metacarpal phalangeal joint of the left little 
finger; that the claimant is unable to  close fully his left fist, 
even with forceful pressure; that the fingers could not be 
brought down so that they would close; and that there is a 
residual tendinitis of the tendons of the hand with marked 
limitation of flexion of the interphalangeal and metacarpal 
phalangeal joints of the finger. He found a marked coldness, 
and decreased circulation of all of the fingers of the left 
hand, including the thumb. Dr. Rubert testified that the 
x-rays showed bony deformity and fracture deformity of the 
radius and ulna, and healing fractures of the wrist proper. 
He stated that in his opinion, claimant fiad suffered a per- 
manent loss of function of the left hand, wrist and forearm 
of approximately eighty per 'cent, and stated that in his opin- 
ion he included the arm because of the injury to the shoulder. 

The respondent called no witnesses, but submitted its 
case upon the report of the Division of Highways containing 
portions of the reports of Dr. Thomas. These reports sub- 
stantiate the fact that claimant has suffered a partial loss 
of use of his left arm; that the fingers have lost varying de- 
grees of motion, including the thumb; and that the left hand 
has lost some of its sense of feel and touch. 

Claimant also seeks a n  award for partial incapacity 
arising from the fracture of the third, fourth, fifth and sixth 

- 

. 

-16 I 
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ribs; an award for services rendered by Dr. Samuel R. 
Rubert, in the amount of $65.00 ; and an a,llowance f o r  future 
medical services. The record, however, ‘does not justify an 
award for any of these items. 

From the evidence and from personal observation of the 
claimant by the court, it appears that claimant has suffered 
a fifty per cent permanent partial loss of the use of his left 
arm. He is, therefore, entitled to an award in the sum of 
$1,428.08, for permanent partial loss of use of his left arm. 

Award is therefore made to claimant, in the total sum of 
$1,618.52, payable as follows : 

.The sum of $966.59 which is accrued and is payable forth- 
with. 

The sum of $651.93 payable in weekly installments of 
$12.69 per week beginning May 11, 1943, for a period of fifty- 
one weeks, with a final payment of $4.74. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation t o  Pay Compen- 
sation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30th, 1941, 
and being by the terms of such Act, subject to the approval 
of the Governor, is hereby, if and when approval is given, 
made payable from the appropriation from the Road Fund 
in the manner provided for in such Act.- 

’ 

(No. 3401-Claimant awarded $1,300.00.) 

FRED G. HALL, Claimant, lis. STATE OF ILIJINOIS, Respondent. 
Opzizion filed May -12, 1943. 

C. C. CRAIG, fo’r claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

ILLINOIS NATIONAL Guam-personal injury sustained b y  member of while 
o n  d u t y - w h e n  award for compensation m a y  be made. An award may be 
made to member of Illinois National Guard, for compensation for persona1 
injuries sustained, while in  the active performance of his duties as such 
member, under authority of the Military and Naval Code, upon his com- 
pliance with the provisions thereof. 

SAME-same-sanae-how awaozcnt m a y  be d&mnined-Court m a y  be 
guided by  provisions of the  Workmen’s Compensation Act. Where a n  award 
is justified under the evidence and provisions ol’ the Military and Naval 
Code, to a member of the Illinois National Guard, for compensation for per- 

OSTROM, Assistant Attorney General, for respondent. 
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sonal injuries sustained while in  the active performance of his duties, as 
such member, the amount thereof may be determined by the court on any 
proper basis justified under the evidence, and it  may, i n  its discretion, be 
guided by the provisions of the Workmen’s Compensation Act. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
cour t : 

This claim was filed on the 31st day of ,July, 1939, but 
the record was not completed until the 24th day of February, 
1943. Claimant seeks an award of $4,500.00 for  injuries sus- 
tained while a member and officer of the National Guard of 
Illinois. The record consists of the complaint, report of the 
Adjutant General, transcript of the evidence and abstract 
thereof, statement, brief and argument on behalf of claimant, 
and argument on behalf of respondent. 

The record discloses that claimant was a practicing phy- 
sician and surgeon since 1899 and was a member of the 
National Guard of the State of Illinois since 1924. On De- 
cember 7 ,  1936, he held the rank of Major, was Commanding 
Officer of the Medical Detachment of the 123rd Field hrtil- 
lery of the National Guard. On that date, under orders from 
the commander in chief (Special Order 247, dated December 
4, 1936), an inspection of the Medical Detachment was held, 
and while accompanying the Colonel commanding the regi- 
ment as inspecting officer and his staff from the Armory at 
Galesburg, Illinois, where the inspection was held, claimant 
slipped and fell on an icy sidewalk in front of the Armory 
sustaining an injury to  his right arm. The ulna was frac- 
tured and the wrist was dislocated. 

That in accordance with the provisions of Paragraph 10, 
Article 16, Military and Naval Code (Section 142, Chapter 
129, Revised Statute), and under orders from the command- 
ing officer of said regiment, a board of officers convened on 
December 13, 1936, made a physical examination of claimant, 
took evidence and sworn statements of the facts surrounding 
said injury and made the following finding: 

“To the Adjutant General, Chief of Staff, Springfield, Illinois 
In compliance with S. 0. No. 70, Military and Naval Department, State 

of Illinois, a board of medical officers convened at  180 North Michigan 
Avenue, Chicago, Illinois, April 1, 1937, all members of the board being 
present. 

The board proceeded to make a physical examination of Major Fred G. 
Hall, Medical Corps, 123rd Field Artillery, with special references to a per- 
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sonal injury, incurred i n  line of duty in the military service of the state. 
The examination included an x-ray taken under the direction of the board. 

FindiRgs of the board were as follows- 
1. Date of authorized instruction was December 7, 1936. 
2. Date in jury  was suffered was December 7, 1936. 
3. Place of in jury  was vicinity of the Armory of 123rd Feld Artillery, 

4. Attending circzimstances were: The officer had accompanied the regi- 
Galesburg, Illinois. 

mental commander to his car, after an inspection. 
armory he slipped on the icy walk, and fell. 

5. Diagnosis : Fracture, simple, comminuted, impacted, distal end of 
the right ulna, with dorsal dislocation of the wrist, also lateral dislocation. 
Healing in bad position, with considerable bony callus formation. 

6. Line-of-Duty: The board concurred i n  previous finding of the regi- 
mental board, that  injury was incurred i n  line-of-duty. 

7. Place of treatnient was ( 1 )  Cottage Hospital, Galesburg, Illinois-one 
,day only. (2)  Office of attending surgeon, Dr. A. R. Mailer, Galesburg, 
Illinois. (3)  Veteran's Administration, Hines, Illinois. 

8. Present Status:  The officer has  obtained a poor result-definitely 
shown by x-ray taken a t  this date (April 1, 1937:i.. While there has been 
some restoration of function under physiotherapy i t  is  not believed that there 
will ever be full restoration. It is impossible to  say just what the degree 
of permanent disability will be. At this time the board estimates his partial 
disability to be 50%,-this in  view of the fact that: he is right-handed, and 
the nature of his occupation. Competent physiotheragy will reduce this figure 
to some extent, but not completely. 

While returning to the ~ 

. .  

Recommendations of the board were as follows-- 
1. The board recommends that the bill of the Cottage Hospital, Gales- 

burg, Illinois, be paid, if in accordance with the Fee Table of the Military 
and Naval Department. 

2. Tha the bill of the attending surgeon, Dr. A. R. Mailer, be paid, if 
i n  ,fccordance with Fee Table. 

3. That the officer concerned receive pay in accordance with the Mili- 
tary and Naval Code, State of Illinois, for a period of four months from date 
of injury. 

ARTHUR E. LORD, Col .  Med Corps 
(President) 

JAMES T. CASE, Lt. Cot.,  Me&. Corps 
(Member) 

BENEDICT ARON, Major, .Med. Corps 
(Recorder) 

Considera.ble medical testimony has been offered in be- 
half of claimant, most of which supports the finding of the 
medical board above referred to. 

It is appa.rent from the record thart a claim under the 
provisions of the Military and Na.val Code (Ch. 129, See. 143, 
Smith-Hurd Ill. Rev. Stat.) is proper. Such kection reads 
as follows: 
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“In every case where an officer or enlisted man of the National Guard 
or Naval Reserve shall be injured, wounded or killed while performing his 
duty as a n  officer o r  enlisted man in pursuance of orders from the Corn- 
mander-in-Chief, said officer or enlisted man, or his heirs or dependents, 
shall have a claim against the State for financial help o r  assistance, and 
the State Court of Claims Shall act on and adjust the same as the merits 
of each case may demand.” 

Whatever right to  an award exists in favor of claimant 
is by virtue of the aforesaid provisions of the Military and 
Naval Code of Illinois. No hard and fast rule exists fo r  de- 
termining what amount should be allowed. In  certain of 
these cases this court has seen fit to  take as a guide, but not 
as a fixed rule, the provisions of the Illinois Workmen’s Com- 
pensation Act, in determining what payment would be reason- 
able f o r  the loss sustained. Section 8 (E) of that Act as 
-amended to July 1, 1937 provides fo r  the loss of an arm or  
the permanent and complete loss of its use, fifty percentum of 
the average weekly wage during 225 weeks. 

Again guided by the rule in compensation cases the 
claimant’s compensation rate would be Fifteen ($15.00) Dol- 
lars per week. 

If the claimant had been an employee of the State, and 
had suffered the injuries complained of while so employed 
no award in excess of $3,600.00 would have been allowed if 
the arm was completely and totally disabled. 

Considering what would be a proper award in this case 
had the claimant been an actual employee of the state and this 
court electing to follow the provisions of the Workmen’s 
Compensation Act and in accordance with the finding of the 
military board, finds the claimant is entitled to  have and re- 
ceive the sum of $1,800.00, representing 50% permanent loss 
of use of his right arm. 

An award is hereby entered in favor of claimant in the 
sum of $1,800.00 all of which has accrued and is payable in 
a lump sum. 

(No. 3754-Claimant awarded $14.22.) * 

ILLINOIS WHEEL & B n i l ~ c ~  CONPANP, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

-0pinzon filed M a y  12, 1.948. 



GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

SumLIEs-Zapse of appropriation before paynzeni-sziflcie?it zi?zexpeiided 
balance tn-when award mag be made fo r  valzce o f  Where one furnishes 
merchandise to State on i ts  order for same, and submits a bill therefor in 
correct amount within a reasonable time, and due to no fault or negligence 
of claimant, same is not approved and vouchered for payment before lapse 
of appropriation from which it i s  payable, an award for the price thereof 
may be made, where a t  the time merchandise was delivered there were 
sufficient funds remaining therein to pay same. 

ECNERT, J. 
Claimant seeks an award for $17.09 for the following 

ifems of merchandise and services furnished respondent : 
May 6, 1941, 2 Cabriol Shocks, Department of Public Works and Build- 

ings, Division of Highways ........................................ $4.95 
July 22, 1941, 2 U. B. Cartridges, Department of Public Works and 

Buildings, Division of Highways. ................................... 2.87 
June 9, 1941, Relining 1 set '37 Chevrolet Truck Shoes, and lining, 

Department of Public Welfare. .................................... 9.27 

It appears from the record that the cartridges received 
by the Division of.Highways were not as originally ordered. 
An exchange of materials was made, the price remaining the 
same. Invoice was then vouchered f o r  payment, and payment 
made by the respondent on August 24,1941. The other items 
were received by respondent, but not paid for.  

Claimant submitted statements of its charges within a 
reasonable time. The non-payment is due to no fault of 
claimant, and when the charges were incurred there remained 
a sufficient unexpended balance in the appropriations from 
which payment could have been made. Claimant is therefore 
entitled to an award. (Elgbn, Joliet a/nd Eastern Railway 
Company vs. State of Illimois, 10 C. C. R. 243.) 

An award is therefore entered in favor of the claimant 
in the sum of $14.22. 

. (No. 3716-Claimant awarded $4,400.00.) 

JELMAR OLSON, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, 19M. 

WILLIAM G. THON, for  claimant. 

GEORGE F. BARRETT, Attorney GeneraJ ; WILLIAM L. MOR- 
GAN, Assistant Attorney General, fo r  respondent. 
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WORKAIISN’S com?ms.moN AcT-abhen award m a y  be made  for partzal 
disabilzty under. Where a n  employee of the State sustains accidental in- 
juries, arising out of, and in the course of his employment, resulting in 
partial disability, while within the protection of the Workmen’s Compensa- 
tion Act, an award may be made for  compensation therefor, in accordance 
with the provisions of the said Act, upon compliance by said employee with 
the requirements thereof and ,  proper proof of claim for same. 

Where 
partial disability results from accidental injuries to employee within pro- 
tection of Workmen’s Compensation Act, he is entitled to as compensation 
therefor, fifty percentum of the difference between the average amount 
which he earned before the accident and the average amount which he is 
earning, or is able to earn in  some suitable employment or business after 
said accident, subject to the limitations as to time and amount fixed in 
paragraphs (b)  aud ( h )  of Section 8 of said Act. 

Where an award 
is made for compensation for partial disability, duration of which is  in- 
definite and which disability may terminate at any time, payment of amount 
awarded in a lump sum is not justified. 

SAME-same-amount governed b y  Section 8, paragraph ( d )  of. 

S-hw-same-when l u m p  sum payment not justified. 

FISHER, J. 
Complaint was filed on May 13,1942, and the record com- 

pleted on May 5, 1943. The complaint alleges that on August 
4, 1941, and fo r  many years prior thereto, claimant was em- 
ployed by the State of Illinois, Department of Public Welfare, 
as a painter at the Illinois Eye & Ear Infirmary, Chicago, 
Illinois. That on August 4, 1941, while in the performance of 
his duties, claimant fell from a ladder or scaffolding and was 
injured. His injuries consisted of a fracture of the skull, a 
fractured shoulder blade and a number of fractured ribs. 
First aid was given, and claimant was removed to the Illinois 
Research Hospital for treatment. That all medical and hos- 
pital bills have been paid by respondent. That his earnings 
for a year prior to the date of said accident was the sum of 
$2,860.00. 

Claimant further alleges that no compensation of any 
kind has been paid to  claimant by respondent; that claimant 
had no children under the age of sixteen years. Claimant 
seeks an award in accordance with the provisions of the 
Workmen’s Compensation Act for his injuries. 

The record consists of the complaint; transcript of evi- 
dence, report of the Illinois Eye & Ear  Infirmary, by Dr. John 
B. Cipriani, report of Dr. Irving J. Speigel, M. D., dated 
April 20, 1942, report of Dr. Percival Bailey, dated February 
3,1943, stipulations, statement, brief and argument and reply 
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brief on behalf of claimant, and statement, brief and argu- 
ment on behalf of respondent. 

Claimant and respondent were operating under the pro- 
visions of the Illinois Workmen’s Compensation Act, and all 
jurisdictional requirements have been met. The allegations 
of the complaint are substantially sustained by the evidence, 
except that claimant’s claim of permanent disability appears 
to  be partial and not complete. 

I t  was stipulated that Dr. Percival Bailey, 912 South 
Wood Street, Chicago, Illinois, examine the claimant, and that 
his report of this examination be prima facie evidence as to 
the condition of claimant at  the time of said examination. 

Dr. Bailey reported that he examined the claimant on 
February 2, 1943, and from his examination concludes- 

< 

“This complaint of his is  a subjective complaint, which is  difficult to 
evaluate. My impression is one based on very superficial contact with him. 
Such a complaint as he has might very well follow such an injury to the 
brain, but very rarely persists for such a Iong period of time. The descrip- 
tion of his symptom points to some irritation of the vestibular apparatus, and 
I would suggest that he be sent to an otologist for a thorough examination of 
his vestibular apparatus, which we a re  not equipped to make in the neu- 
rological clinic. This man does not appear to me, and did not claim to me, 
that  he is totally disabled. He maintained that  only was he unable to work, 
when his work demanded that he bend his head backward and look upward. 
Otherwise he feels well and desires to  work.” 

Dr. Irving J. Speigel, M. D., Resident in Neurology and 
Neurological Surgery, University of Illinois, College of Medi- 
cine, reported on April 20, 1942, as follows: 

“I have this day examined Mr. Jalmer Olson who was admitted to the 
hospital on August 6th, 1941. Neurological examination at this time reveals 
no objective findings. However he still becomes dizzy when he  looks up  or 
down for a protracted length of time. This is not an infrequent occurrence 
in elderly patients following a cranio-cerebral injury. I am fairly convinced 
of this man’s sincerity. Our records are  a t  your disposal.” 

By stipulation filed herein on May 4, 1943, it is agreed 
between the parties hereto, by their respective attorneys of 
record, that the following facts may be. considered by the 
court in arriving at its decision. 

, 

“That the claimant is not completely disabled but only partially disabled 
from following his usual occupation of painter and that claimant is now em- 
ployed by the State of Illinois as a watchman a t  the State Training School 
for Girls located a t  Geneva, Ill., and is able to  earn the sum of $75.00 per 
month as  such watchman and is further allowed his maintenance a t  said 
school which maintenance is  computed and valued at the sum of $30.00 per 
month.” 
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We conclude from the evidence that claimant is entitled 
to the benefits of the Workmen’s Compensation Act. 

At the time of the injury claimant was earning $55.00 
per week. He is now able to  earn and is earning $24.25 per 
week. Claimant is entitled to receive from respondent (Sec- 
tion 8, paragraph d )  Illinois Workmen’s Compensation Act, 
fifty per centum of the difference between the average amount 
which he earned before the accident and the average amount 
which he is earning or is able to  earn in some suitable employ- 
ment or business after the accident, subject to  the limitations 
as to time and amounts fixed in paragraphs (b) and (h)  of 
this section; the amount so payable to  be increased 10% 
(Section L)  for injuries occurring after July 1, 1939. The 
difference between claimant’s earnings before the accident 
and his present earnings amounts to  $30.75 per week, 50% of 
which-is $15.37, plus l o % ,  o r  $16.90. Claimant’s rate of com- 
pensation is, therefore, the maximum of $16.50 per week. 

The record indicates that the duration of claimant’s dis- 
ability is indefinite and, therefore, the payments herein 
awarded claimant shall cease when and if claimant is able to 
’resume his iormer occupation or is able to engage in some 
other occupation or  business whereby his income is equal to  
his earnings before the injury occurred, or  when the maxi- 
mum payment has been reached, whichever first occurs. 

Claimant asks that he be granted a lump sum award. 
Section 9 of the Illinois Workmen’s Compensation Act pro- 
vides that payment in ,a lump sum may be made “if upon 
proper notice to  the interested parties and a proper showing 
made before such commission o r  any member thereof it ap- 
pears to the best interest of the parties that such compensa- 
tion be so paid, the commission may order the commutation 
of the compensation ‘ * *.)’ 

There is no showing whatever in the record that‘it is to  
the interest of the parties that a lump sum payment be made. 
Also, in view of the fact that claimant’s disability is indefinite 
and may terminate at any time, we cannot at this time grant 
the request fo r  a lump sum payment. However, should claim- 
ant desire, and be able to make the necessary showing f o r  a 
lump sum payment, he can do so by petition and hearing 
thereon, and, fo r  this purpose, we retain jurisdiction of this 
cause. Claimant was injured on August 4, 1941, and his rate 
of compensation for temporary total disability is $16.50 per 



week, the same amount he is entitled to receive fo r  permanent 
partial disability. It is, therefore, immaterial when plaintiff 
returned to  work o r  was able to return to work. The record 
does not show when he was able to  return to  work, but it did 
show that he did return to work on May 1, 1943, and that his 
earnings are now $105.00 per month. 

Claimant is, therefore, entitled to receive from respond- 
ent, and an award is hereby entered in favor of claimant for 
the sum of Forty-four Hundred Dollars (!$4,400.00), payable 
as follows : 

$1,518.00 accrued up t o  and including May 10, 1943, is payable forthwith; 
$2,882.00 payable in  weekly installments of $16.50 each for 174 weeks; 

and a final payment of $11.00. . 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation t o  Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given,’made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such .Act. 

(No. 3489-Claimant awarded $41’7.12.) 

PETE ORLANDINI, Claimant, ‘us. STATE OF ILL,INOIS, Respondent. 
Opiiazon filed May  12, 194.8. 

HERSHEY & BLISS, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

WORKMEN’S c o i m m s A T I o N  A C T - w h e n  award mau De made under  for 
tempoyary total dasabilaty and pemnaaent partaal loss o f  use of leg. An em- 
ployee of the State who sustains accidental injuries, sirising out of, and in the 
course of his employment, while within the provisions of the Workmen’s Com- 
pensation Act, resulting in  temporary total disability and permanent partial 
loss of use of his  leg, is entitled to compensation therefor, in accordance with 
the provisions of said Act, upon compliance with the 1.erms thereof and proper 
proof of claim for same. 

OSTROM, Assistant Attorney General, for respondent. 
\ 

FISHER, J. 
Claim was filed April 30, 1940, for benefits under the 

Workmen’s Compensation Act, for  permanent disability for 
claimant’s left leg. This claim is for injury sustained by 
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claimant, alleged to have arisen out of and during the course 
of his employment as a laborer employed by the Department 
of Agriculture, Division of State Fair. 

Claimant alleges, that on the 4th day of May, 1939, while 
he was employed as a laborer at the Illinois State Fair  
Grounds, Springfield, Illinois, while attempting to oil a gaso- 
line lawn mower, claimant accidentally brought his left knee 
into contact with the revolving steel blades af the lawn mower, 
causing the injury to  his left knee which resulted in a perma- 
nent disability of sixty (60) per cent loss of use of the left 
knee. 

Claimant alkges that he has a family consisting of his 
wife and one son aged five months. It appears from the 
record, that claimant has one son born subsequent to the date 
of the injury and, therefore, claimant had no children under 
sixteen years of age at the time the injury occurred. 

All medical and hospital expenses and charges have been 
paid by respondent. 

Claimant asks for sixty (60) per cent total loss of his left 
leg, or the sum of $1,425.00. 

The record consists of the complaint, report of the De- 
partment of Agriculture, transcript of evidence on behalf of 
claimant, stipulation of facts, and statement, brief and argu- 
ment on behalf of claimant and respondent. 

No jurisdictional questions are involved, and claimant is 
entitled to  the benefits of the Illinois Workmen’s Compensa- 
tion Act. The only question for decision is the amount of 
disability and compensation claimant is entitled t o  recover. 
The stipulation of facts in this case includes the report of Dr. 
David McCarthy who was employed by the State of Illinois 
to make the examination. Dr. McCarthy reported that, in his 
opinion, the claimant suffered a thirty-five (35) per cent 
permanent total disability to  his left knee. This court must 
determine how much disability to the leg may be attributed 
as a result of a thirty-five (35) per cent disability to  claim- 
ant’s left knee. The Workmen’s Compensation Act does not 
provide specifically for the loss of the use of the knee, but 
provides fo r  the loss of use of a leg, and, therefore, in com- 
puting the disability to a knee we must determine t o  what 
degree the injury affects the entire leg. An entire loss of use 
of a knee is, at most, regarded as a fifty (50) per cent loss of 
the use of a leg and, this injury being a thirty-five (35) per 
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cent loss of use of the knee, it would, on this basis, amount t o  
thirty-five (35) per cent of fifty (50) per cent, or seventeen 
and one-half (171/2) per cent loss of the use of a leg. 

Claimant was employed a t  $25.00 pel- week, and it ap- 
pears that workmen engaged in a similar capacity were paid 
$1,300.00 per year. Section 8, (E-15) of the Workmen’s 
Compensation Act provides for the loss of a leg or  complete 
loss of its use, fifty per centum of the average weekly wage 
during 190 weeks. Fifty (50) per ceiitum of claimant’s 
weekly wage was $12.50, seventeen and one-half (173’2) per 
cent of which f o r  190 weeks amounts to  $415.62, which claim- 
ant is entitled to  recover for the partial loss of the use of his 
left knee. 

Claimant also seeks temporary total disability in the sum 
of $425.00. The record shows that claimant was injured May 
15th and returned to  work on December 9, 1939. Claimant’s 
total disability, based on fifty (50) per cent of his average 
earnings f o r  this period amounts to $387.50. He \vas paid 
$386.00, leaving a balance due claimant flor temporary total 
disability in the sum of $1.50, or a total award of $417.12. 

An award is entered in favor of claimant in the sum of 
$417.12, all of which is accrued and is payable forthwith. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing f o r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Fund in the 
manner provided f o r  in such Act. 

(No. 3676-Claim denied.) 

DAVID A. PESAVENTO, Claimant, us. STATE OF 1 LLINOIS, Respondent. 
O p z n m n  filed May 12, 1949. 

. 

H. E. CHRISTENSEN and J o a ~  L. WALKER, for claimant. 

GEORGE F. BARRETT, Attorney General; WILLIAM L. MOR- 
GAN, Assistant Attorney General, fo r  responaent. 

Wormnim’s COMPENSATION ACT-burden of proof in claims under-is on 
c l a i m n n t d h e n  evadeace insuficient t o  sustaan. The general rule of law that  
the burden is upon plaintiff to prove his case by a preponderance or greater 
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weight of the evidence is applicable to claims under the Workmen’s Compen- 
sation Act, and where claimant seeking compensation for permanent total 
disability, alleged to have resulted from accidental injuries, fails to prove by 
such preponderance that  there is a causal connection between subjective 
symptoms complained of and such accidental injuries, he has failed to  sus- 
tain the burden and a n  award for such disability must be denied. 

SAME-samesame-same. No award can be made for compensation 
under the Workmen’s Compensation Act, where same 4s based upon specula- 
tion, surmise, conjecture or upon a choice between two views equally com- 
patible with the evidence, and where such evidence shows that the alleged 
disability for which compensation is sought might and could with equal prob- 
ability have resulted from generalized hardening of the arteries and tubercu- 
losis, i n  no wise connected with accident or employment, as well as from 
accidental injury award is not justified and cannot be made. 

ECKERT, J. 
On July 10, 1941, claimant, David A. Pesavento, a mem- 

ber of the Illinois State Highway Maintenance Police, 
answered a call to proceed to  the scene of an accident about 
one block south of Kankakee River Drive on State-Federal 
Route 66A in Will County, Illinois. Upon arrival at the scene 
of the accident, claimant found a Pontiac automobile turned 
over on the highway, and while assisting the owner to lift a 
tool box into the squad car, suffered a sharp pain in his back. 
The box was three or four feet long, eighteen or twenty inches 
wide, about one and one-half feet deep, and weighed approxi- 
mately seventy-five pounds. 

Claimant reported the injury to the district police office, 
and on the instructions of his superior officer, consulted Dr. 
W. J. Fahrner at  Joliet. Dr. Fahrner found that claimant 
had suffered a sacro-illiac strain affecting the right side, and 
taped claimant’s back. On the fifth day after the accident, 
claimant was supplied with a brace and returned to work. He 
continued in the employ of the State until September 27, 1941, 
when he was discharged. 

Claimant was employed by the Department of Public 
Works and Buildings, Division of Highways, Bureau of 
Police, as a police officer from March 1, 1931, to February 
10, 1933. During the years 1933 to  1938, claimant worked as 
a truck gardener and farmer, and during the years 1938,1939, 
and 1940, worked for the Federal Government successively as 
a truck driver and clerk. On January 7, 1941, he was again 
employed as a police officer by the Illinois State Highway 
Maintenance Police in district No. 5, with headquarters at 
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Joliet. Throughout this last period of employment, he re- 
ceived a salary of $175.00 per month. At the time of the acci- 
dent, he had no children under sixteen years of age dependent 
upon him for support. He received his full salary during 
the period of his temporary total disability from July 11th to 
July 14th, 1941, the amount of compensation paid in the form 
of salary being $22.58. The respondent also paid $22.00 to 
Dr. W. J. Fahrner of Joliet for services rendered claimant in 
connection with the accident. 

On July 30,1941, Dr. E’ahrner reported to the respondent 
in reference to  the claimant as follows: 

“Patient’s story of accident: while helping to lift a tool box in a n  auto 
accident, suffered a severe catch in  his back. Nature of injury: sacro-illiac 
strain affecting the right side. Treatment: at first taped and sacro-illiac sup- 
port applied later. Date patient was discharged: July 14, 1941. Permanent 
disability expected: none.” 

Claimant signed and submitted to the district office 
weekly reports concerning his activity as police officer 
throughout the period of July 10th to September 27th, 1941, 
inclusive. From these reports, it appears that claimant was 
on active duty as a State police officer except for four days 
following the injury. 

Claimant testified that before entering upon his duties 
as an officer of the Illinois State Police on J-anuary 7, 1941, he 

. was given a complete physical examination, and that by direc- 
tion of his superior officers, he was again examined at Kan- 
kakee on May 1, 1941. Apparently no physical defects mere 
evident at  the time of either of these examinations. 

Claimant also testified that his injury occurred while 
giving aid and assistance in accordance with instructions from 
his superior officers ; that he was ordered back to work by the 
chief clerk of the district office on July 142-1, and advised that 
if he did not return, his salary would stop; that he returned 
to work wearing the brace, but that if he bent over, he suf- 
fered pain in his back. He also testified that he worked from 
nine to sixteen o r  eighteen hours a day during the period fol- 
lowing the injury, working days until the middle of August, 
and then nights, f o r  a four-week period. 

Claimant testified that about the time he begaii working 
nights, he felt pain in his left side and chest and that he had 
difficulty sleeping. His average weight prior to the accident 
was 155 to 160 pounds ; his present weight is 132 pounds, 

- 



After claimant left the employ of the State, he worked 
for the sheriff’s office in Will County f o r  one week during 
October, 1941. The condition of his health was such, however, 
that he consulted Dr. Arthur Fahrner, who advised him that 
he had a heart injury, and that he must give up his employ- 
ment. Since that time he has been under the constant care of 
Dr. Fahrner, and has himself paid for these services. The 
record, however, does not show the amount. 

Claimant testified that he is still unable to work; that 
he is short of breath; and that he has a heavy pounding over 
the heart, and a pain in the lower part of his spine. He testi- 
fied that he is still unable to  sleep, and that he is easily 
exhausted. 

Dr. Walter A. Fahrner, called as a witness for claimant, 
testified that he first examined claimant on July 10, 1941, 
shortly after the accident. Claimant at that time was unable 
to  stand straight, was bent to  the left, and some of the liga- 
ments and muscles of his back were torn. Following diagnosis 
of sacro-illiac strain, claimant was strapped and a brace was 
prescribed. 
claimant was about six weeks a.fter the accident, at  which time 
“he still was having a residue of his trouble.’’ He expressed 
no opinion as to the cause of claimant’s present disability. 

Dr. Arthur H. Fahrner, called as a witness fo r  claimant, 
testified that he first examined claimant on October 13, 1941, 
and found blood pressure decreased from normal, an inflam- 
mation of the heart muscle, and an enlargement of the heart. 
The doctor testified that he had treated the claimant steadily 
since that time, and upon examination on June 22nd, 1942, 
found claimant’s condition substantially unchanged. In 
answer to a hypothetical question, the doctor stated: 

“Well, yes, there is a probability that when he  lifted a n  object that 
weighed seventy-five pounds that might have thrown some strain on the heart. 
Of course I can’t be one hundred per cent positive of it, because the only 
thing I can be positive of is what I found at my physical examination, but 
apparently this condition had been existing for sometime, I would say, be- 
cause it was fairly well established, which could have been for several 
months, it could have been in existence. It was not just a recent happening, 
because it had already been tending toward a chronic inflammation, anything 
which is two or three months o r  more along we call chronic inflammation, 
Anything before that  we call acute inflammation, especially of heart muscle 
tissue.” 

The doctor testified that the last time he saw ’ 

’ 

Upon cross-examination, Dr. Fehrner testified that the 
condition might have existed f o r  months ; that it can exist for 
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years, o r  can be of very recent origin; and that the same 
symptoms are present regardless of the length of time the 
condition exists. For that reason he found it impossible to  
say definitely how long the heart condition had been present. 
He also testified that heart trouble is seldom caused by 
trauma, although heavy lifting can cause the heart to dilate 
or enlarge, and that the medical profession is unable to trace 
heart conditions back to  their origin. He was definitely un- 
willing to state that claimant’s present condition is the result 
of the injury of July 10, 1941. 

Included in the record is a report oE Dr. Chauiicey C. 
Maher, a specialist in internal medicine and cardiovascular 
disease, who examined the claimant on June 19, 1942. Dr. 
Maher stated : 

“The cardiac findings in  this man deviate very mildly from the normal, 
and in my opinion are  probably not closely related t o  his present complaints. 
He has an irregularity of the pulse, which is technically known a s  premature 
auricular systoles. Normally the pulse beats quite regularly, similar to the 
ticking of a clock. I n  this patient there is an occasional beat which occurs 
prematurely in the rhythm, and it is possible that he is conscious of this and 
it may be somewhat annoying. The significance of this irregularity, however, 
from a medical standpoint is negligible. Many patients with normal hearts 
have this irregularity and it has no serious significance. It does not indicate 
any damage to the heart muscle, valves or blood vessels, and does not indicate 
future heart disease. He also has a very slight syItoli6 murmur, which is 
also not significant. The size and shape of his heart is normal and quite 
characteristic of his general build, and he has a normal electrocardiogram 
except for the extra beats already mentioned. 

“This man also has changes i n  his peripheral arteries. This is par- 
ticularly noticeable i n  the radial artery which goes to the arms and hands. 
Sclerosis of this artery suggests that this is present in other arteries of the 
body. Arteriosclerosis, or hardening of the arteries, is a generalized disease 
which increases with age. One might consider the possibility that this man’s 
arteries are  somewhat more sclerotic than the average man of 47 years of age. 

“It is  my impression that  the primary problem i n  this patient is con- 
cerned with the lesion in his lung. It would be impossible to tell you with 
certainty that this patient has an active tuberculosis infection, but the x-ray 
findings are  strongly suggestive of this classification. His subjective symp- 
toms, other than pain in the leg, would also suggest a n  active tuberculous 
infection. 

“In conclusion, this patient has some minor findings with regard to the 
rhythm of his heart and a slight systolic murmur, but cannot be classified as 
having organic heart disease. The cardiac findings are not significant and 
are  in no way related to his occupation or his injury. He does have, however, 
a generalized arteriosclerosis, which is particularly manifested in the arteries 
to his extremities. His subjective symptoms and the x-ray findings strongly 
suggest that he has pulmonary tuberculosis, probably active.” 
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Carson Payson Compainy vs. Imh&rial Commission, 340 Ill. 
I 632. 

Claimant now seeks an award, alleging complete dis- 
ability, in the amount of $4,400.00, and pension for life, as 
provided by the Workmen’s Compensation Act of this State. 
At the time of the accident, claimant and respondent were 
operating under the provisions of that Act, and notice of the 
accident’ and claim f o r  compensation were made within the 
time provided by the Act. The accident occurred while the 
claimant was in the performance of his duties fo r  the respond- , 

ent and arose out of and in the course of his employment. 
The claimant, however, has a burden of proving the 

causal connection between the accident and the condition of 
incapacity which constitutes his claim for compensation. 
Sainitary District vs. Industrial Commission, 343 Ill. 236 ; 
Sears Roebuck d Company vs. Industrid Commissioiz, 334 111. 
246. Liability cannot rest upon imagination, speculation, or  
conjecture, but must be based upon facts established by a pre- 
ponderance of the evidence. Springfield District Coal Cosn- 
pan,y vs. Imdustrial Commissioi&, 303 Ill. 528. It cannot rest 
upon a choice between two views equally compatible with the 
evidence. Rittler vs. Istdustrial Commissiosz, 351 Ill. 338 ; 

The medical testimony in this case shows that claimant’s 
physician is unable to  determine whether or not claimant’s 
disability is a result of the injury. Dr. Arthur H. Fahrner 
testified to a possibility that the lifting of the tool box might 
have thrown some strain on the heart. He was unable to  
determine how lon5 a period of time the alleged chronic in- 
flammation had existed. Dr. Fahrner also testified that a 
trauma seldom causes heart trouble. The cardiae findings of 
Dr. Maher were insignificant, and in no way related to  claim- 
ant’s incapacity or  injury. Dr. Maher, on the other hand, 
found claimant suffering fr0m.a generalized hardening of the 
arteries, with a strong suggestion of pulmonary tuberculosis, 
probably active. None of the medical testimony shows that 
claimant’s present incapacity is a result of the injury in- 
curred in his line of duty. 

Claimant has not sustained his burden of proving the 
causal connection between the accident and his present dis- 
ability. Any 1iability.in this case would be based, not upon 
facts, but upon conjecture; there are two views-equally com- 
patible: (1) that claimant’s disability is a result of the 
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injury; (2) that claimant’s disability is a result of a general- 
ized hardening of the arteries and tuberculosis. I An award must therefore be denied. 

I (No. 3764-Claimant awarded $915 68.) 

FBANK REGAN, Claimant, vs. STATE OF ILLnrors, Respondent. 
Opzmzon filed May 12, 1043. 

CASSIDY, KNOBLOCK & SLOAN, f o r  claim ant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTEOM, Assistant Attorney General, for respondent. 

WORI~MEX’S COMPCNSATION AcT-when awul-d miy be naade ?under for 
permanent partzal loss of  use o f  hand. An employee 01’ the State who sustains 
accidental injuries, arising out of, and i n  the course of his employment, re- 
sulting i n  permanent partial loss of use of one of his hands, while within the 
protection of the Workmen’s Compensation Act, is  entitled to compensation 
therefor, in accordance with the provisions of said ACE, upon compliance with 
the requirements thereof and proper proof of claim f o r  same. 

FISHER, J-. 
Claim filed November 17, 1942, seeks an award for the 

loss of the use of claimant’s left hand. 
On March 26, 1942, while employed b,y the State of Illi- 

nois, Department of Public Welfare, and working in the 
laundry of the Peoria State Hospital, Bartonville, Illinois, 
claimant’s left hand became caught and was crushed in the 
laundry washer. Claimant was given surgical and hospital 
care at the Peoria State Hospital. Respondent had immediate 
notice of the injury. 

No jurisdictional questions are involved and the facts are 
substantially admitted. Claimant was injured in the course 
of his employment and is entitled to the benefits of the Illinois 
Workmen’s Compensation Act. 

The record consists of the complaint, report of the Peoria 
,State Hospital, by Dr. J. H. Ellingsworth, Managing Officer, 
stipulation of facts, and waiver of statement, brief and argu- 
ment by claimant and respondent by and through respective 
counsel. 

There is a small difference of opinion between the doc- 
tors who examined claimant as to the extent of the loss of 
use of claimant’s left hand, but it.. appears from the evidence 
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that the loss of the use was not less than fifty (50) per cent. 
Claimant is, therefore, entitled to compensation for fifty (50) 
per cent loss of the use of his left hand. 

Claimant’s salary was $1,044.00 per year, or an average 
weekly salary of $20.08. He was injured on March 26, 1942, 
and returned to work on June 15, 1942. He was entitled to 
payment of compensation for temporary total incapacity f o r  
ll-3J7 weeks at $11.04 per week, or $126.15. He was paid 
for this period the sum of $148.47, an overpayment of $22.72, 
which must be deducted from any award herein. 

Section 8 (E12 and L) of the Illinois Workmen’s Com- 
pensation Act provides for the payment of the loss of the use 
of a hand fifty (50) per cent of the average weekly wage f o r  
one hundred seventy (170) weeks, to  be increased ten (10) per 
cent for injuries subsequent t o  July 1, 1939, or $1,876.80. 
Claimant, having suffered a fifty (50) per cent loss of the use 
of his left hand is, therefore, entitled to have and receive from 
respondent the sum of $938.40, less $22.72 overpayment which 
he received as payment for temporary total incapacity. 

An award is therefore entered in favor of claimant in 
the sum of $915.68, 

$507.20, which is accrued and is payable forthwith, and 
$408.48, payable in weekly installments of $11.04 for 37 weeks beginning 

May 17, 1943. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing f o r  the 

- Method of Payment Thereof, ” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act, 

(No. 3709-Claimant awarded $169.18.) 

WILLIAJT H. REHMSTEDT, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinioiz filed M a y  12, 19@. 

SNELL & SEYFRIT, for claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

OSTROM, Assistant Attorney General, for respondent. 
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WORKMEN’S COMPENSATION ACT-when award naay be made zcnder for loss 
of  finger. An employee of the State who sustains accidental injuries, arising 
out of, and in the course of his employment, resulting in the loss of a finger, 
while within the protection of the Workmen’s Comptmation Act, is  entitled 
to compensation therefor, in  accordance with the provisions of said Act, upon 
compliance with the requirements thereof and proper proof of claim for same. 

FISHER, J. 
William H. Rehmstedt, claimant, a resident of Mt. Olive, 

Illinois, while employed by the Division of Highways as a 
laborer and engaged in such work, was injured on December 
4,1941. Claimant seeks damages in the sum of Four Hundred 
Fifty Dollars ($450.00) f o r  total and permanent disability of 
the little finger on his left hand and total and permanent dis- 
ability of the third finger on his left hand. 

The record in this case consists of the complaint, report 
of the Division of Highways, report of Dr. G. A. Floreth, and 
stipulation by the respective parties that the report of the 
Department of Public Works and Buildings and the report 
of Dr. G. A. Floreth constitute a part of the record in this 
case. I t  is further stipulated that Dr. G A. Floreth of Mt. 
Olive, Illinois, is a reputable and qualified physician. 

The report of the Division of Highways sets forth that 
on December 4, 1941, claimant was engaged in crushing con- 
crete f o r  the division in the northwest part of Mt. Olive about 
one block from U. S. Route 66; that while so working his 
finger was caught between the concrete and the edge of a 
hopper and injured; that the Division had knowledge of the 
accident on the same day it occurred; that claimant was taken- 
‘immediately to  the office of Dr. G. A. Floreth where he re- 
ceived medical treatment; that on January 26, 1942, Dr. 
Floreth reported to the Division that claimant would be able 
to resume work on February 5, 1942; that permanent dis- 
ability was expected and stiffness and disfigurement at site of 
fracture. Dr. Floreth did not report the fracture of any 
finger. except the little finger of the left hand. The division 
paid compensation for temporary total disability until Feb- 
ruary 4, 1942, and the charges of Dr. E’loreth for services 
rendered claimant were paid by the division. 

~ 

The record report of Dr. Floreth states that 
~ “This is to certify that I have examined Mr. Ilehmstedt’s left hand. I 
find the 2d joint of little finger of left hand, complete anchylosis, this leaves 
a practically total loss of little finger.” 
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No jurisdictional questions are involved, and claimant is 
entitled to  the benefits of the Workmen’s Compensation Act. 

The record shows that claimant worked at  a wage rate 
of Fifty Cents an hour and that employees engaged in the 
same capacity in which claimant was engaged a t  the time of 
the accident in question worked fo r  the division less than 200 
days a year. * Claimant’s average weekly-wage was, therefore, 
Fifteen Dollars and Thirty-eight Cents ($15.38) a week, and 
claimant is entitled, under the Workmen’s Compensation Act, 
to recover the sum of $7.69 per week for 20 weeks, plus l o%,  
or  a total of $169.18 for the total loss of the use of the fourth 
finger of his left hand. 

An award is, therefore, entered in favor of claimant in 
the sum of One Hundred Sixty-nine Dollars and Eighteen 
Cents ($169.18), all of which is accrued and payable forth- 
with. 

This award being subject to  the provisions of an Act 
entitled, “An Act Making an Appropriation t o  Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided fo r  in such Act. 

’ 

(No. 3664-Claimant awarded $144.38.) 

GRANT RENINGER, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Y a y  12, 1943. 

ROGER H. CLARK, for claimant. 

GEORGE F. BARRETT, Attorney General; ROBERT V. 
OSTROM, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when award m a y  be made under  f o r  par- 
tial loss of finger. An employee of the State who sustains accidental injuries, 
arising out of, and in the course of his employment, while within the pro- 
visions of the Workmen’s Compensation Act, resulting in partial loss of finger, 
is entitled to compensation therefor, in  accordance with the provisions of said 
Act, upon compliance with the requirements thereof and proper proof of claim 
for same. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 
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The record in this case consists of the complaint, bill of 
particulars, stipulation and report of the  Director of the 
Department of Conservation. 

The complaint alleges that the claimant, Grant Reninger, 
was employed by the respondent in the Department of Con- 
servation at  what is called the “Pheasant Farm’: at York- 
ville, Illinois, on the 7th day of June, 1941, as a laborer. That 
among his duties he mas required to operate a grass cutting 
machine powered with a motor. Said machine was equipped 
with blades and sprockets ; that while operating said machine 
it became clogged and the power was shut off by claimant for 
the purpose of removing the stoppage; t’hat while reaching 
down among the sprockets with his left hand the machinery 
suddenly started to operate and that as a, result thereof his 
said finger was crushed and damaged to  such an extent that 
it became necessary to  remove the first joint or phalange 
thereof. 

That necessary medical, surgical and hospital treatment 
was furnished by the respondent on the day of the accident 
and some time thereafter, and, according to  the report of the 
Department of Conservation, the claimant lost less than one 
week before resuming his employment. 

There is no jurisdictioiial question to be decided in this 
case, the respondent having had ample notice, as required by 
Section 24 of the Workmen’s Compensation Act. 

The report of the Department of Conservation states that 
the salary of the claimant was $100.00 per month and that the 
earnings of employees in the same class o r  grade as claimant 
amounted to $100.00 per month for the year preceding the 
injury of claimant. 

Upon consideration of the facts in the record, u7e find as 
follows:. That on the 7th day of June, 1941, the claimant and 
respondent were operating under the provisions of the Work- 
men’s Compensation Act of this State; that on said date 
claimant sustained accidental injuries which arose out of and 
in the course of his employment; that notice of the accideiit 
was given to  said respondent and claim for compensation on 
account thereof was made within the time required by the 
provisions of said Act; that claimant was in the employ of 
the respondent in the grade in which he was employed at the 
time of the accident fo r  less than one year; that his com- 
pensation rate amounts to the sum of $8.25; the claimant at 

, 
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the time of the accident was fifty-two years of age and had no 
children under the age of sixteen years ; that necessary first 
aid, medical, surgical and hospital services were provided by 
the respondent ; the claimant was temporarily totally disabled 
from the date of his injury for less than one week; that he 
suffered the loss of the first phalange of the second finger of 
the left hand, which, under Paragraph E-3, of Section 8, of 
the Workmen’s Compensation Act, is considered to be equal 
t o  the loss of one-half of such finger. 

We further find that the period of claimant’s temporary 
dotal incapacity fo r  work being less than six working days he, 
therefore, is not entitled to  receive from respondent any com- 
pensation for  such temporary total-incapacity. 

We further find that claimant is entitled to have and re- 
ceive from the respondent for the loss of one-half of the 
second finger of his left hand, the sum of $8.25 per week f o r  a 
period of 1 7 Y ~  weeks pursuant to the provisions of paragraph 
E-3, amounting to  the sum of $144.38. 

We further find that all the compensation due to  claimant 
as aforesaid has accrued at  this time. 

Award is therefore entered in favor of the claimant, 
Grant Reninger, fo r  the sum of One Hundred Forty-four Dol- 
lars and Thirty-eight Cents ($144.38). 

This award, being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for the 
Methods of Payment Thereof’’ (Illinois Revised Statutes, 
1941, Chapter 127, Paragraph 180-181), approved June 30, 
1941, and being by the terms of such Act, subject to  the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the General 
Revenue Fund in the manner provided for  in such Act. 

. 

(No. 3774-Claimant awarded $1,104.88.) 

FRANK RICHARDS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed M a y  12, 1949. 

J. W. THOMASON, for claimant. 
GEORGE F. BARRETT, Attorney General; ROBERT V. 

. 

QSTROM, Assistant Attorney General, for .respondent. 
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WORKMEN’S COMPENSATION ACT-when awal-d may b c  made under for  loss 
of  use of eye. An employee of the State who sustains accidental injuries, 
arising out of, and in the course of his employment, resulting in  the Ioss of 
use of an eye, while within the provisions of the Workmen’s Compensation 

. Act, is entitled to compensation therefor, i n  accordance with the provisions of 
said Act, upon compliance with the requirements thereof and proper proof of 
claim for same. 

ECKERT, J. 
Claimant, Frank Richards, was employed as a laborer 

by the Division of Highways, Department of Public Works 
and Buildings, of the State of Illinois, 011 August 24, 1942. 
On October 13, 1942, while patching concrete pavement on 
U. S. Route 52, Wilton Center, Illinois, a chip of concrete, 
apparently propelled by an air hammer chisel operated by a 
fellow employee, struck and injured his left eye. Claimant 
was treated at  St. Mary’s Hospital in IKankakee, Illinois, 
from October 19th to December 5th; he was able to  return to 
work on December 21, 1942. The accident, however, resulted 
in the loss of all useful vision in the injured eye. 

At the time of the accident claimant arid respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State, and notice of the accident and claim for 
compensation were made within the time provided by the Act. 
The accident arose out of and in the course of the employ- 
ment. Claimant had been in the employ of the division less 
than two months ; he had no children under sixteen years of 
age; his wage rate was fifty-five cents an hour. Employees 
engaged in a similar capacity worked f o r  the respondent less 
than two hundred days a year, and eight hours constituted a 
normal working day. The basis for detei-mining claimant’s 
compensation is therefore a weekly wage of $16.92. 

Claimant was temporarily totally disabled f o r  a period of 
nine and one-seventh weeks, during which time he was paid 
compensation in the amount of $96.96. He was entitled, how- 
ever, to  compensation payments totalling $85.12, so that there 
was an over-payment of $11.84. Respondent also paid 
$346.47 for  medical and hospital services. No further claim 
is made for such services. 

Claimant seeks an award for total loss of use of his left 
eye. His claim is fully substantiated by the record, and he is 
entitled to receive from the respondent the sum of $8.46 per 
week for one hundred and twenty weeks, or  $1,015.20. Since 

~ 
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the injury occurred subsequent to July lst, 1941, this amount 
must be increased ten per cent, making a total sum of 
$1,116.72, from which should be deducted $11.84, over-pay- 
ment on account of temporary total disability. 

Award is therefore entered in favor of the claimant for 
the sum of $1,104.88 to be paid to  him as follows: 

$187.53 which has accrued and is payable forthwith. 
$917.35, payable in meekly installments of $9.31 per week 

beginning May 11, 1943, for ninety-eight weeks, with an addi- 
tional final payment of $4.97. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” approved June 30, 1941, and 
being by the terms of such Act subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided for in such Act. 

~ 

(No. 3719-Claimant awarded $379.50.) 

GROVER C. XTECKER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed May 12, 1943. 

HINDS & VICARS, for claimant. . 

GEORGE F. BARRETT, Attorney General; ROBERT V. 

WORKMEN’S COMPE N S A TIO N  AcT-when award may be made tinder f o r  
temporary total disability and partial loss of finger. An employee of the State 
who sustains accidental injuries, arising out of, and in the course of his em- 
ployment, resulting in temporary total disability and partial loss of finger, 
while within the protection of the Workmen’s Compensation Act is entitled to 
compensation therefor, in accordance with the provisions of said Act, upon 
compliance with the requirements thereof and proper proof of claim for same. 

OSTROM, Assistant Attorney General, fo r  respondent. 

CHIEF ‘JUSTICE DAMRON delivered the opinion of the 
court : 

The complaint in this case alleges that the claimant was 
employed by the Department of Public Welfare as a station- 
ary engineer. That on the 24th day of November, 1941, while 
engaged in his duties and endeavoring to  repair the shaft of 
a coal feeder, he injured the index finger of his left hand, and 
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that as a result of said injury it become necessary to  ampu- 
tate the distal phalange on said finger. The respondent re- 
ceived notice of said injury on the day it occurred and the 
Department of Public Welfare paid all medical bills incurred 
by claimant. 

The record in this case consists of the complaint, the re- 
port of the Department of Public Safety, stipulation of the 
facts between the respondent and claimant, waiver of statc- 
ment, brief and argument on behalf of the claimant, and the 
statement, brief and argument on behalf of respondent. 

The stipulation of facts shows that the injury to claimant 
arose in the course of and out of his employment while claim- 
ant was engaged in his duties. The stipuhttion further shows 
that as a result of the injury it became and was necessary to 
amputate the distal phalange of the index -finger of claimant’s 
left hand above the joint. It would appear, therefore, that 
the only question for  the court to  pass upon is the amount of 
compensation due claimant. 

There is no jurisdictional question tot be decided in this 
case, respondent having had ample notice as required by 
Section 24 of the Workmen’s Compensation Act. 

Claimant was receiving pay of $213.75 per month 
making his compensation rate amount to  $16.50 per week at  
the time of this injury. For the total loss of the index finger 

.an employee would be entitled to 50% of the average meekly 
wage during 40 weeks. 

The loss of the distal phalange of the index finger under 
Paragraph E-6, of Section 8 of the Workmen’s Compensation 
Act, is considered to be equal to  the loss of one-half of said 
finger. 

Under this record, it is impossible to ascertain the 
amount of temporary total compensation due the claimant, if 
any. Claimant seeks an award for tempor,ary total compensa- 
tion from November 24, 1941, t o  the 17th day of February, 
1942, but the record does not support this claim. .Under ordi- ’ 
nary circumstances this injury should have healed within 
three weeks and claimant should have been able to resume his 
work at the end of that time. I f  complica,tions had arisen in 
the healing of this finger the record should show it. Since it 
does not, the court feels that three weeks i,s indicated f o r  tem- 
porary total disability. 
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An award is therefore entered in favor of claimant and 
against the respondent for temporary total compensation on 
the basis of $16.50 f o r  three weeks, amounting to the sum of ~ 

$49.50. A further award is entered in favor of the claimant 
and against the respondent fo r  the loss of 50% of the index 
finger of the left hand, at  the rate of $16.50 for 20 weeks, 
amounting to  a sum of $330.00, making a total award in 
favor of claimant of $379.50, as provided in Section 8, Para- 
graph E-2-6 and Paragraph L, of the Workmen’s Compensa- 
tion Act of Illinois, all of which is now accrued and is payable 
in a lump sum. 

This award, being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing fo r  the 
Methods of Payment Thereof ” (Illinois Revised I Statutes, 
1941, Chapter 127, Paragraph 180-181), approved June 30, 
1941, and being by the terms of such Act, subject to  the ap- 
proval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the General 
Revenue Fund in the manner provided for  in such Act. 

I (No. 3542-Claimant awarded $1,404.16.) 

GEORGIA E. STULL, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed N a y  12, 1943. 

STONE & FOWLER, LONDRIGAN & LONDRIGAN (JAMES E. 

GEORGE I?. BAR,RETT, Attorney General; ROBERT V. 
LONDRIGAN, of counsel) , for claimant. 

OSTROM, Assistant Attorney General, fo r  respondent. 
Wonmrm’s  COMPENSATIOK ACT-employee of State School and Colony a t  

Lincoln, Illiluois within provisions of-when award may be made under for tem- 
porary total disab’ility and pel-manent partial loss of use of  leg. An employee of 
the State who sustains accidental injuries, arising out of, and . in  the course 
of hei; employment, while within the provisions of the Workmer)’s Compensa- 
tion Act, resulting i n  temporary total disability and permanent partial loss 
of use of her leg, is entitled to compensation therefor, in accordance with the 
provisions of said Act, upon compliance with the terms thereof and proper 
proof of claim for same. 

’ 

ECKERT, J. 
On December 16, 1939, claimant, Georgia E. Stull, while 

employed by respondent, and on duty as a domestic at the 
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State School and Colony at Lincoln, Illinois, fell upon the 
kitchen floor of the institution and fractui*ed her left hip. 

At the time of the accident, claimant and respondent 
were operating under the provisions of thla Workmen’s Com- 
pensation Act of this State, and notice of the accident and 
claim for compensation were made within the time provided 
by the Act. The accident occurred while claimant was in the 
performance of her duties, and arose out of and in the course 
of her employment. Respondent furnished all necessary 
medical, surgical and hospital services. Claimant’s earnings 
during the year .next preceding the injury were $995.70; at 
the time of the accident she had no children under sixteen 
years of age; the basis fo r  determining compensation is there- 
fore an average weekly wage of $19.15. 

Claimant was temporarily totally dis,abled from Decem- 
ber 16, 1939, to October 20, 1940, during which time she re- 
ceived compensation in the amount of $60.90. During this 
period of forty-four weeks, she was entitled t o  the sum of 
$10.54 per week, or a total sum of $463.76, so there is now due 
her on account of temporary total disability the sum of 
$402.86. 

Claimant also seeks an award for sixty-five per cent 
permanent loss of use of her left leg, and for twenty-five per 
cent permanent loss of use of her right leg From the record, 
it appears that she sustained a serious fracture of the surgical 
neck of the left femur with about an inch displacement inward 
and upward. The medical reports show that claimant’s dis- 
ability is permanent; that claimant’s left leg is shorter than 
the right, with a slight general musculai- atrophy, the left 
thigh being less in circumference than the right. There ap- 
pears to be considerable stiffness and limitation of motion in 
the left hip, together with limitation of flexion. The report of 
Dr. R. F, Herndon finds practically no hyper-extension, ab- 
duction and external rotation reduced about twenty-five per 
cent, internal rotation and abduction practically normal. 

From the medical reports, and from observation of the 
claimant by the court, the court finds that claimant has suf- 
fered a 50% permanent loss of use of her left leg, and no 
permanent loss of use of her right leg. She is therefore en- 
titled to receive from the respondent the sum of $10.54 per 
week for a period of ninety-five weeks, or the sum of $1,001.30. 
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Award is therefore entered in favor of the claimant for 

.the total sum of $1,404.16; all of which has accrued and is 
payable forthwith. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Com- 
pensation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved June 30th, 1941, and 
being by the terms of such Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided for in such Act. 

(No. 3531-Claimant awarded $992.18.) 

THE TERMINAL NATIONAL BANK OF CHICAGO, A BANKING CORPORA- 
TION, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 

Opznaon filed May 12, 1949. 

OSBORNE, KLINE & MCGURREN, for claimant. 

GEORGE F. BARRETT, Attorney General ; WILLIAM L. MOR- 

A F ~ I G N M E N T - C ~ U ~ ~  agaanst State f o r  moneys due  asszgnuble. A claim by 
one for supplies furnished State, and for  which it  is indebted is assignable, 
and when so  assigned, the assignee thereof is entitled t o  payment of amount 
due assignor. 

SA&iE-sante-wlLen award may  be made to assagnee. Where a party s u p  
plies goods to State, for which it  is indebted to him, makes a valid assign- 
ment of his claim therefor, due notice of which is given State, an award may 
be made to the assignee thereof of the amount due assignor therefor. 

GAN, Assistant Attorney General, for respondent. I 

ECKERT, J. 
On March 3, 1939, the Illinois Milk Products Company, 

an Illinois corporation, ‘being indebted to the Terminal ‘Na- 
tional Bank of Chicago, the claimant, executed and delivered 
to  claimant its promissory note in the sum of $1,660.00, and 
on March 9, 1939, being further indebted to  the Terminal 
National Bank of Chicago, executed and delivered its promis- 
sory not; to claimant in the amount of $1,650.00. Each of 
these notes was payable forty days after date, with interest 
a t  seven per cent per annum after maturity. By stipulation 
there is due on the first note $265.41 principal, and $61.90 
interest; there is due on the second note $539.09 principal, and 
$125.78 interest, o r  a total of $992.18. 
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To secure the payment of these notes, the Illinois Milk 
Products Company assigned to claimant certain accounts due 
from respondent to the Illinois Milk Products Company. No- 
tice of this assignment was given to the Department of Public 
Welfare, to the Treasurer of the State of Illinois, to the 
Auditor of Public Accounts, and to the Attorney General., On 
January 25, 1939, the State Treasurer acknowledged receipt 
of power of attorney authorizing claimant to endorse war- 
rants issued on behalf of the Illinois Milk Products Company 
to  July 7, 1939. It is conceded that the assigned accounts, in 
the total sum of $1,043.83, were properly due and payable by 
the respondent to the Illinois Milk Products Company for 
products furnished to the respondent for the maintenance of 
its institutions. 

Warrants in payment of the accounts were issued by the 
State, returned, and cancelled upon payment, except warrants 
in the amount of $321.48 which are still held by the Depart- 
ment of Public Welfare. The warrants issued, returned and 
cancelled, were not received by the claimant. 

The Illinois Milk Products Company, having furnished 
necessary supplies for the operation of respondent’s institu- 
tions, was entitled to  payment. Its right to  collect these 
accounts is unquestioned, and as against this assignor the 
respondent has no apparent defense. The claimant, by its 
assignment, acquired rights equal to those of the assignor. 
The general rule is that .claims against the government are 
assignable. (People  vs. Nzidelrnaa, 376 Ill. 535.) The right 
to assign a debt which is due and fully earned is unquestioned 
by the courts. The assignment, by the Illjiiois Milk Products 
Company of its accounts against the respondent, was a valid 
assignment of which the State was required to take notice. 

It is also a general rule that interest is not payable on 
claims against the State. In  this case, however, there is due 
from the respondent to the assignor the total sum of 
$1,043.83; there is due c laimant from the assignor, including 
principal and interest, the total sum of $992.18. The amount 
due from the respondent to the assignor being greater than 
the amount due claimant, claimant is entitled to recover in- 
terest on the assignor’s indebtedness for which the accounts 
were given as security. The interest is due upon the notes, 
not upon the amount due from the respondent to the assignor. 

An award is therefore entered in favor of the claimant in 
the amount of $992.18. 

I ‘  
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(No. 3622-Claimant awarded $4,663.67.) 

ROBERT TROLIN AND NAOMI ELIZABETH TROLIN, Claimants, vs. STATE 
OF ILLINOIS, Respondeat. 
Opinion  filed M a y  12, 1944. 

DAVID M. JACOBSON, for claimants. 

GEORGE I?. BARRETT, Attorney General; ROBERT V. 

LANDLORD AND Tcmm-verbal  lease*no statutorg prohtbttzon agaanst De- 
gartment 07 Public Works and Bzcildzngs rnakang. Without an express lim- 
itation i n  the Statute, it must be presumed that the Department of Public 
Works and Buildings has the power to  rent buildings for the purpose of 
sheItering its equipment used in repairing, reconstructing, improving and 
maintaining public highways, and the State is bound by a verbal lease there- 
for in the absence of statutory requirement that lease be i n  writing. 

SAME-same-tmplzed contract as to condztzon of prenmes on swrender- 
w h e n  award may be made for breach of. Where Department of Public Works 
and Buildings, having authority so to do entered into a verbal lease for 
premises, for the purpose of sheltering its equipment, a contract is implied to 
surrender said premises on termination of tenancy, in  as  good condition a s  
when received, ordinary wear and tear from reasonable use excepted, and 
failure to so surrender same, constitutes a breach of said contract and an 
award may be made for any damages properly shown to have been sustained 
as the result thereof. 

CHIEF JUSTICE DAMRON delivered the opinion of the 
court : 

The complaint in this case was filed by Robert Trolin on 
August 16, 1941. By leave of court an amended complaint 
was filed on February 24, 1942, joining Naomi Elizabeth 
Trolin as additional party claimant. 

The record consists of the original complaint, copy of 
report of the Department of Public Works and Buildings, 
amendment to the complaint, transcript of evidence on behalf 
of claimant and respondent. Respondent’s motion to  dismiss 
having heretofore been denied by the court. 

The record discloses that prior to  December, 1939, claim- 
ants were in possession of land and buildings located on 
Green Bay Road, Route No. 2, Waukegan, Illinois, pursuant 
to a real estate purchase contract executed by Edward C. 
Ottens and Francis Ottens, his wife, the owners of said land. 
That claimants had constructed a garage type building on 
said land 50’ x 50’. The front of said building had a gas sta- 
tion thereon, which said station was covered with a wooden 

OSTROM, Assistant Attorney General, f o r  respondent. 
. 
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canopy attached to  and made a part of said building; the said 
canopy was 20’ x 50’ in size. There was also one shed type 
building on said land. 

The record of the Department of 12ublic Works and 
Buildings (Division of Highways) discloses that on o r  about 
J a m a r y  15, 1940, Joseph Miller, District Field Maintenance 
Engineer of the Diyision of Highways in behalf of the State 
of Illinois entered into a verbal contract or lease with the 
claimants fo r  said premises for  the sole purpose of storing 
machinery, plows, asphalt, oil and other kindred products 
which’ said department uses. The agreed rental for said 
premises was $50.00 per month and to run month to month. 
It was further understood and agreed ihat the claimants 
could store certain of their personal property consisting of 
machinery, equipment, stock of goods and other belongings. 

The respondent took possession of said premises in 
January, 1940, and continued in possession until April 14, 
1941. Rent by way of State vouchers was issued and de- 
livered to the claimants each month from January, 1940, until 
April, 1941, and machinery and other property belonging to 
the respondent were at once stored and kept in said building 
each day thereafter. 

On April 14, 1941, at about 9:00 o’clock A. M., six em- 
ployees of the Division of Highways mixed bituminous ma- 
terials inside the said garage building. Two barrels of S.C.2 
oil were heated on specially designed racks with gasoline 
torches. A barrel of fluxing oil was placed on a heating rack. 
This oil was heated for about five minutes when it exploded 
resulting in the complete destruction by fire of the building of 
claimants and its contents including the personal property 
of claimants stored therein. 

The respondent filed a motion to dismiss and as ground 
therefor said : 

I 

. 

1. Claimant’s claim is predicated on the alleged liability of respondent 
while engaged in governmental function because of negligence and wrongful 
acts of its officers, agents or employees. 

2. The claimant seeks a n  award by virtue of a n  oral agreement and 
there can be no recovery by virtue of the statutes of the State of Illinois. 

We found therefore that under this motion we had first 
to determine if the Department of Public Works and Build- 
ings through its Division of Highways had authority to enter 
into a verbal contract o r  lease as the law existed on or about 
January 15, 1940. 

. 
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It is not denied that the premises were rented and used 
by respondent for the specific purpose of the storage of re- 
spondent’s equipment and that rent was paid by respondent 
to  claimants f o r  this service. 

In  Large & Co. vs. Xtate, 9 C. C.  R., page 480, this court 
had before it a question very similar to the one a t  bar. There 
claimant was the owner of a three story and basement build- 
ing of brick and concrete construction located in Taylorville, 
Illinois. Part  of the building and basement was occupied by 
officers and members of the Illinois National Guard who were 
then on duty in Christian County in connection with disorders 
in the Midland Coal Fields. 

There was no written lease between the owner and the 
respondent, but the occupancy of said premises by the mili- 
tary authorities was pursuant to a verbal agreement between 
the owner and the officers of the Illinois National Guard in 
charge of such troops. 

The building was heated by a sectional steam boiler and 
in order that; there might be uniform heat a t  all times for 
the men who were quartered in the building the National 
Guard assumed the duty of firing the furnace and in so doing 
an explosion occurred damaging the furnace and boiler at a 
cost and expense of $1,014.37, for repairs. 

Claim was filed in this court to  recover that amount. It 
is true that the Attorney General in that case did not question 
the authority of the National Guard to enter into a verbal 
lease for these premises. But such authority, if any was 
granted by Section 63 of the Military and Naval Code of this 
State which provides as follows : 

“The Quartermaster’s Department is charged with furnishing all means 
of transportation, clothing, tentage, fuel, stoves, and other means of heating; 
. . . and in general, all necessary supplies and services not specified for 
some other staff Department.” 

The duties and powers of the Department of Public 
Works and Buildings, Division of Highways, are defined by 
statute. Chapter 121, Section 296, provides as follows : 

“The Department of Public Works and Buildings, in addition to and not 
i n  limitation of its general powers, shall have power: 

1. . . . to enter into contract covering all matters and things in- 
cident to the . . . repair, reconstruction, improvement and maintenance 
of state highways.” 

A statute itself affords the best means of its exposition, 
and if the legislative intent can be ascertained from its pro- 

-11 
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visions.such intent will prevail without resorting to  other aids 
for construction. (2 Lewis Sutherland on Stat. Const. (2 d.) 
secs. 348, 366; Burke vs. Industrial Conzm., supra; Schaell- 
kapf vs. De Vry,  supra; People vs. W e s t  Side T m s t  amd 
Savilzgs Ba&, 362 Ill. 607 ; Coo% vs. Doss, 361 id. 515 ; People 
vs. Oregon State Savings B w k ,  357 id. 545.) 

Had the Legislature intended to restrict the department’s 
powers and compel it, before taking any iLctions, to enter into 
written agreements, appropriate language to  express its pur- 
pose would undoubtedly have been incorporated into the Act. 

In  the absence of an express limitation in the statute it 
must be presumed that the Legislature intended that the De- 
partment of Public Works and Building$; should have power 
to rent buildings-to keep equipment sheltered so that it could 
be used to repair, reconstruct, improve and maintain our 
State highways, as was done in this case, and in considering 
respondent’s motion to dismiss we hold the department was 
acting within the scope of its authority in the instant case 
when it rented claimants’ property for that purpose. Re- 
spondent’s motion therefore was denied. 

Approximate cause of the fire was not the storage of the 
property belonging to  the respondent which was the object 
for which the respondent rented the premises, but the heating 
of inflammable substances in said building and the explosion 
resulting therefrom. The respondent could, and should have 
foreseen that this was a dangerous undertaking and proper 
precaution should have been taken. 

In  the absence of an express agreement at  common law 
there is an implied obligation to surrender the premises in 
the same condition at the termination (of tenancy as when 
received, ordinary wear and tear excepted. U.  S. vs. Bost- 
wick, 94 U. S. 53 (24 Law Ed. 65) ; Walker vs. Tucker, 70 Ill. 
527; Comsolidated Coal Co. vs. Cavitx; !57 Ill. App. 659; 35 
Corpus Juris Section 555. 

This implied obligation is part of the contract itself, as 
much so as if incorporated into it by express language; and 
it results from the relation of landlord and tenant between 
the parties which a contract creates. 16 R. C. L. p. 1085, 
Section 603. 

The evidence shows that the premises could not be sur- 
rendered in the same condition as when originally received. 
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The respondent breached an implied contract and is liable for 
such breach. 

Edward C. Ottens and Francis Ottens, his wife, had or 
claimed to have had an interest in this real estate and its im- 
provements on the date said improvements were destroyed by 
fire. 

The record discloses that on the 15th day of April, 1941, 
they assigned all rights, title and interest to the claimants for 
their sole use and benefit. 

Under the allegations of the pleadings, the evidence in 
the record, and the law as above set forth, claimants are en- 
titled to an award. 

The evidence in regard to  the fair, cash market value of 
the destroyed building is somewhat conflicting. From all the 
evidence before us including the rental derived from the build- 
ing, we are of the opinion that the value of the building. de- 
stroyed was the sum of $3,000.00. The value of the fixtures 
and personalty destroyed was $1,663.67. 

Award is therefore entered in favor of claimants Robert 
Trolin. and Naomi Elizabeth Trolin for  the complete destruc- 
tion of the building and personal property stored therein in 
the sum of $4,663.67, the amount demanded in said amended 
complaint. 

(No. 2680-Claimant awarded $16,600.00.) 

ADOLPH HAMMER, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion pled Jwne 17, 194.3. . 

RAYMOND I. SUEKOFF and EDWARD P. SAILTIEL, for  

GEORGE F. BARRETT, Attorney General; ROBERT V. 
claimant. 

OSTROM, Assistant Attorney General, for respondent. 
P ~ o m m ~ - c l a i m a n t  deprived of b y  State-when award for value of 

justified. Where the evidence, which is undisputed, clearly shows that claim- 
ant was deprived Of his personal property by an agency of the State, through 
no fault or act of negligence on his part, and that he was damaged materially 
by the loss of same, an award is justified for the fair and reasonable value 
thereof, as shown by the evidence. 

~ 

Per Curiam. 
This claim was filed June 17, 1935, and the record com- 

pleted April 29, 1943. Claimant alleges that during the year 



1914, he became associated with the Medical School of the 
University of Illinois as Director of the Plastic Studio for 
Anatomical and Pathological Models and Moulages, in which 
capacity he remained until August, 1930, receiving from the 
Medical School a free studio and gas anti electricity in con- 
sideration of permitting the school to use his moulages and 
models in its classes. That on or about the 12th day of Au- 
gust, 1930, claimant left for Europe, leaving his models, 
moulages and tools in his studio for the use of said school 
upon the assurances that they would be safeguarded. That 
claimant returned to the United States in September, 1933, 
and requested the return of the described property and was ,  
told that the said chattels were disposed of‘. Claimant further 
alleges that the said chattels were of great value, requiring 
twenty years of expert and painstaking labor to complete. 
Claimant prays an award f o r  damages in the sum of $33,- 
285.50. 

The record consists of the complaint., transcript and ab- 
stract of evidence, stipulation of facts, statement, brief and 
argument by counsel for claimant, and waiver of statement, 
brief and argument by the Attorney General on behalf of 
respondent. 

It appears from the record that claimant installed in the 
Medical School Building of the University of Illinois, in space 
provided by the University, certain Moulages, Molds and 
Anatomical Models which he constructed and which were his 
property. Claimant was provided with aidditional space for 
use as a laboratory from which he could sell reproductions of 
the original models. I n  exchange for the space thus given 
claimant he agreed to  permit the Medical School f o r  instruc- 
tion purposes to use the said property and to assist in in- 
structing students of the proper use of said Moulages, Molds, 
etc. Claimant ’B relationship with the University continued 
from the year 1914 until about the month of August, 1930, at 
which time claimant went to Europe leaving his said property 
for use of the University until his return. During claimant’s 
absence the building in which the said property was kept was 
remodeled or demolished and claimant ’63 property was re- 
moved to the Illinois Research Hospital, a State institution, 
at that time under the direction and management of the De- 
partment of Public Welfare of the State of Illinois. Upon 
claimant’s return from Europe in September of the year 1933 
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his said property could not be located and had apparently 
been destroyed. 

The pertinent facts as alleged and shown by the evidence 
are not in dispute and are by stipulation admitted. 

Claimant was deprived of his property by an agency of 
the State through no fault or act of Qegligence of the claim- 
ant. There is no question that claimant was damaged ma- 
terially by the loss of his property and claimant is entitled 
to recover the fair and reasonable value thereof. 

The fair and reasonable value of the property, as alleged 
by claimant, is not clearly sustained‘by the evidence. While 
claimant’s testimony as to value is not contradicted, it is 
based on usage, custom, scarcity and other intangible ele- 
ments. Supporting. testimony is likewise somewhat vague. 
There is no doubt that the various items were of material 
value. They represented the life work of claimant. The con- 
struction of the many items required great skill and pains- 
taking labor to complete. The claimant and Mr. John R. 
Millar, a scientist attached to the Field Museum in Chicago, 
testified it would require ten to twelve years of claimant’s 
work to  replace this property. The burden of proof of dam- 
ages, however, is upon claimant, and we must be governed 
here by the minimum damage shown by stipulation and by 
the record to have been sustained. After much consideration 
me conclude that the reasonable amount of damages sustained 
by claimant is the sum of $16,600.00 and claimant is entitled 
to an award for such sum. 

An award is therefore entered in favor of claimant 
Adolph Hammer in the sum of Sixteen Thousand Six Hun- 
dred ($16,600.0O) Dollars. 

- 

- 
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expense of continuation of medical treatment to member of, 
injured while on active duty, justified *and award may be 
made for same, when recommended by Military Medical 
Board, convened under Section 10 of Article XVI  of Mili- 
tary and P\iaval Code.. ................................ 464 

in  determining amount of compensation for personal injuries, 
sustained by member of, which prevent him from following j 

his usual occupation, where same is justified, Court may 
resort to, but is not bound by provisions of Workmen‘s 
Compensation Act .................................... 464 

28 

. 

duty, under Section 11 of Article XVI  of said Code.. . . . . . .  28 
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INDEPENDENT CONTRACTOR 

employee of private person, engaged in  construction work on 
State institution, under contract between State and such 
person, and in performance thereo,f, is not employee of State 123 

. 

INTEREST 

there is no provision in existing law subjecting the State to  
liability for payment of interest on claims filed against it. .. 326 

JUDGMENTS 

the State, nor its officers, agents or employees are liable for 
damages, alleged to have resulted, from the execution of a 
judgment of a Court of competent jurisdiction.. . . . . . . . . . .  384 

JURISDICTION 

notice to eniployer of accident causing injury, making claim 
for and filing application for compensation, under Work- 
men’s Compensation Act, within time fixed in  Section 24 
thereof is a condition precedent to jurisdiction of Court to 
hear claim .................................. . . 4 ,  217, 222 

in  the absence of proof of compliance with Seclion 10 of Article 
X V I  of Military and Naval Code, court is without jurisdic- 
tion to hear claim of member of Illinois National Guard, 
under Article 11 of said Article XVI, for compensation for 
personal injuries sustained while on active duty..  . . . . . . . .  

where claimant has remedy in Courts of general jurisdiction 
and fails to avail himself thereof, court is without jurisdic- 
tion to make award. .................................. 201 

Workmen’s Occupational Diseases Act-Court of Claims has 
jurisdiction to hear claims arising under Section 3 thereof, 
by virtue of Section 6, Paragraph 4 of Court of Claims Act, 
and Sections 3 and 5 of Workmen’s Occupational Diseases 
Act ................................................ 254 

28 

* 

LANDLORD AND TENANT 

no statutory prohibition against Department ‘of Public Works 
and Buildings making verbal lease, and if made, State may 

whEre verbal lease is entered into, a contract is implied for the 
surrender of the premises, on termination of tenancy, in as 
good condition, as when received, ordinary wear and tear, 

failure to surrender premises, on termination of tenancy, in  as 
good condition, as when received, ordinary wear and tear, 
from reasonable use excepted, constitutes breach of contract 
and an award may be made for  any damages, properly shown 
to  have been sustained.. ............................... 

- 

be bound thereby ; .................................... 493 

from reasonable use excepted.. .......................... 493 

493 
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LAPSE O F  APPROPRIATIONS-See SUPPLIES-  
SERVICES 

LICENSE FEES 
PAGE 

required under Illinois Liquor Control Act, at  time of pay- 
ment of fee therefor, cannot be recovered where Statute is 
thereafter amended, making procurement of license and 
payment of fee unnecessary. ....................... .135, 147 

award for refund of cannot be made on grounds of equity and 
good conscience .................................. 135, 147 

voluntarily paid, under mistake of law, even though illegal, 
cannot be recovered, where payor fails to avail himself of 
remedies provided by law, whereby refund might be obtained 137 

motor vehicle license fees voluntarily paid, cannot be re- 
covered ............................................. 150 

paid under mistake of law, Cannot be recovered, and no award 
for refund can be made, on the grounds of equity and good 
conscience ........................................... 150 

award for refund justified, where paid under protest, and pay- 
ment into State Treasury is enjoined, and law under which 

in excess of amount lawfully due, paid by foreign corporation, 
paid is declared invalid.. .............................. 326 

under mistake of fact, may be recovered.. . . . . . . . . . . . . . . . .  418 

LIIfITATIONS 

time within which to make claim for, and file application for 
compensation, under M7orkrnen’s Compensation Act, gov- 
erned by Section 24 thereof. ..................... .4 ,  36, 217 

Section 10 of Court of Claims Act has no applicatioa to claims 
for compensation under Workmen’s Compensation Act. . . . .  36 

M-ILITART AND NAVAL CODE-See ILLINOIS NATIONAL 

compensation for personal injuries, sustained by members of 
Illinois National Guard, while in  performance of their 

compliance with provisions of Section 10 of Article XVI  of, 
must be shown in claim made by member of Illinois National 
Guard, for compensation fo-i- personal injuries, under Section 
11 of said Article XVI  of said Code. 7 .  . . . . . . . . . . . . . . . . . .  

Section 11 of Article XVI  of, supplements and provides for 
further help and assistance,’ other than that provided for in  
Section 10 of said Article of said Code, to members of Illi- 
nois National Guard, injured while in performance of their 
duties, but does not supersede said Section 10.. . . . . . . . . . .  

GUSRD 

duties, governed by provisions of. ....................... 27 

28 

28 
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MISTAKE OF FACT-See LICENSE FEES 
PAGE 

moneys paid under, may be recovered.. . . . . . . . . . . . . . . . . . . .  320 
when license fee, paid bp,foreign corporation, assessed on re- 

taliatory basis, deemed to have been made under.. . . . . . . .  418 

MISTAKE OF LAW-See FRANCHISE TAX-LICENSE 
FEES' 

when moneys deemed to have been paid under mistake of lam, 
and not mistake of fact . .  .............................. 157 

moneys voluntarily paid iinder mistake of law, cannot be re- 
covered, under any theory of law or doctrine of equity.. . . .  170 

MOTOR F U E L  TAX 

not tax assessed against distributor, but one imposed on eon- 
sumer of fuel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  317 

obligation to  collect, imposed on licensed distributor of fuel, 
and in  such collection he acts as agent of State. . . . . . . . . . . .  317 

overpayment of amount, due from distributor, is not payment 
by him of a tax, but payment of money, under mistake of 
fact, and may be recovered. ............................ 317 

MOTOR VEHICLE ACT-See LICENSE FEES 

MUNICIPAL CORPORATIONS-See COUNTIES 

NEGLIGENCE-See EQUITY AND GOOD CONSCIENCE 

the doctrine of respondeat superior is not applicable to the 
State, in the exercise of its governmental functions. . . . . .  

State not liable for malfeasance, misfeasance o r  negligence of 
its officers, agents or employees, while in the exercise of a 
governmental function, under any theory of law or doctrine 
of equity ............................... .79,  265, 350, 460 

of officers, agents or employees of State in construction of pub- 
lic highway, or in  failing to maintain same in a safe condi- 
tion for travel, does not render State liable to  respond in 
damages for .................................. .8,  164, 265 

penal institutions-State not liable to respond in damages for 
the negligence of its officers, 'agents or employees, in the 
conduct thereof, or for the acts of inmates thereof. .121, 172, 17'9 

charitable institutions-state not liable to respond in damages 
for the negligence of its officers, agents or employees, in the 
conduct thereof, or for the acts of inmates thereof. .187, 155, 168 

equity and good conscience-award for darnages resulting from 
negligence of officers, agents or employees of State, cannot 
be made on grounds of, regardless of degree of negligence, 
freedom from contributory negligence on part of claimant, 

.......................................... .8, 79, '164, 266 

or seriousness of injuries or extent of damage. . .  .17'2, 266, 460 
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D 
failure of employees of State to locate culverts in proper places, 

in  connection with c~nstruction of a public highway-State 
not liable for damage resulting therefrom.. . . . . . . . . . . . . . .  213 

student at Eastern Illinois State Teachers’ College-State not 
liable for damages, for personal injuries to, resulting from 
negligence of officers, agents, emplo@es or studept thereof. . 360 

overflow of water, resulting from negligence of employees of 
State, in  failing to provide drains of sufficient capacity, while 
reconstructing public highway-State not liable for dam- 
ages resulting therefrom. ............................. 405 

NOTICE 

of accident, causing injury, must be given employer by em- 
ployee, where compensation sought for same under Work- 
men’s Compensation Act. .............................. 4 

stopping of salary of employee of State is sufficient notice of  
termination of em-ployment. ........................... 215 

subsequent owners of land contiguous to land acquired by State, 
under deed of dedication, take same with notice of, and sub- 
ject to all conditioiis created by said deed.. . . . . . . . . . . . . . .  403 

NUISANCE-See DAMAGES 

public improvement does not constitute continuing nuisance, 
permitting successive actions for damages, where private 
property, not taken for public use, is damaged by reason of 
the construction thereof. .............................. 197 

PAROLEE-See DAMAGES-LNEGLIGEXCE 

State not liable for acts of parolee, from St. Charles School 
for Boys ............................................ 121 

PENAL INSTITUTIONS - See GOVERNMENTAL FUNC- 

State in the conduct of its penal institutions, exercises a gov- 
ernmental function .................................. 172 

State not liable to respond in damages, for the acts of inmates 
of, or the negligeace of officers, agents or eniployees of its 
penal institutions, under any theory of lam o r  doctrine of 
equity ........................................... 172, 179 

TION-NEGLIGENCE-RESPONDEAT SUPERIOR 

PERSONAT, INJURY - See DAMAGES - EQUITY AND 
GOOD CONSCIENCE - NEGLIGENCE - RESPONDEAT 
S UPB R I  0 R 
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PLEADING 
PAGE 

and will be dismissed.. ........................... .119, 263 

be dismissed . . . . . . . .  ..I.. ............................ 119 

complaint failing to state cause of act+ is wftolly insufficient, 

when complaint fails to comply with rules of court, it may 

PRINCIPAL AND AGENT 

one dealing with an officer or agent of the State is bound to  
ascertain extent of his authority, and where same is con- 
ferred solely by, and under express statutory power, does so 
with notice of the limitations thereof and therein. . . . . . . . .  144 

PROPERTY ' DAMAGE - See DAMAGES - EQUITY AND 
GOOD CONSCIENCE-NEGLIGENCE . . 

PROTEST-See DIRECTOR OF INSURANCE - LICENSE 

payment under unavailing, where payor fails to file bill in  
chancery, restraining deposit of money in State Treasury, 
and having validity of law under which paid determined. .. 201 

award for moneys paid under justified, where payment into 
State Treasury enjoined, and law under which paid is de- 
clared invalid by Court of competent jurisdiction. . . . . . . . .  3% 

F E E S  

PUBLIC IMPROVEMENT - See CONSTITUTION - DAM- 
AGES-DEEDS-NEGLIGENCE 

PUBLIC PARK-See GOVERNMENTAL FUNCTION 

State not liable for negligence of employee of, under any theory 
of law or doctrine of equity.. .......................... 7'9 

. REMEDIES I N  COURTS O F  G'ENERAL JURISDICTION 
failure to pursue, bars amard by Court of Claims.. . . . . . . . . .  201 

RES ADJUDICATA 

where identical claim between same parties has been fully and 
finally adjudicated, plea of res adjudicata must be sustained 

RESPONDEAT SUPERIOR-See DAMAGES-NEGLIGENCE 

doctrine of, not applicable to State, while in the exercise of its 

41 

governmental functions ............................... 79 

RULES O F  COURT 

failure t o  comply with, may justify dismissal of claim. . . . . . .  119 



SCHOOLS FOR CRIPPLED CHILDREN-See APPROPRIA- 

School Districts and other school governing bodies, authorizd 
to establish and maintain classes and schools for crippled 
children ............................................ 17 

State liable for excess cost of maintenance of schools, or classes 
for education of crippled children, over that of -normal chil- 
dren, within limitation of law, authorizing establishment and 

Statute authorizing establishment of schools or classes for crip- 
pled children, not compulsory or mandatory, and if eo estab- 
lished, recovery. of excess cost must be according to Statute 

provision in Statute for Epportionment, when appropriation in- 
sufficient, on basis of claim filed, is valid and proper.. . . . . .  

School Directors authorized to establish and maintain classes 
and schools for deaf and blind children and children, having 
defective vision ...................................... 281 

State not liable for excess cost of establishment or maintenance, 
over that of educating normal children where there is no 
compliance with Section 6 of Act authorizing such estab- 
lishment ............................................ 281 

TIONS-CONSTITUTION 
PAGE 

providing for payment of such excess cost.. . . . . . . . . . . . . . .  17 

17 

17 
. 

STARE DECISIS 

doctrine of, should be followed by Court of Claims, to same 
extent, and for same reason, it is followed by courts of gen- 
eral jurisdiction ..................................... 266 

STATE FINANCE 

Act in relation to, prohibits payment of compensation for .addi- 
tional services, alleged to have been rendered during period, 
for which salary was paid and received by claimant. . . . . . . .  26 

STATE OFFICERS-See AUDITOR 

STATUTES 
general legislative enactments applicable to State, where it is 

made subject to provisions thereof, by expressed intention of 
the Legislature therein, to make it subject thereto.. . . . . . . .  255 

STIPULATION 
' award may be made on stipulation between State and claimant, 

for full settlement of claim, where same is in  accordance 
with facts and law applicable thereto.. .................. 454 



SUPPLIES-SERVICES 
PAGE 

-award may be made for supplies furnished State, or services 
rendered, after lapse of appropriation, out of which could be 
paid, where there was sufficient unexpended balance therein, 
where bill therefor, in correct amount, was presented within 
a reasonable time, and due to no fault of claimant mas not 
approved for payment, before such lapse. . . . .  .88, 279, 340, 393 

to justify award it must clearly appear that merchandise fur- 
nished, or services rendered, were purchased or contracted for, 
in regular and legal course and received.by State. .  . . . . . . . .  358 

WORKMEN'S COMPENSATION' ACT 

not applicable to all employees of State. .  . . . . . . . . . . . . . . . . . .  1 
applicable only when employed in Department of State engaged 

in extra-hazardous enterprise named in  Act . .  . . . . . . . . . . . .  1 
Department of Public Welfare not engaged in extra-hazardous 

enterprise ........................................... 1 
janitor employed in  Old Age Division of Department of Public 

Welfare, not within protection o f . .  . . . . . . . . . .  .:. . . . . . . . .  1 
employee sustaining accidental injuries, arising out of, and in 

1 the course of his employment, while engaged in extra- 
hazardous employment, entitled to compensation provided in 

. 

. 

Act, on compliance vi th  provisions thereof. . . . . . . . . . . . . .  
................................ .21, 55, 106, 209, 310, 409 

attendant a t  Chicago State Hospital within provisions of .  . . . .  
proof of permanent, partial loss of use of finger does not justify 

award for loss of use of hand..  ........................ 
notice to employer of accident, causing injury, making claim 

for  compensation, and filing application therefor, within 
time fixed by Section 24 of Act is a condition precedent to 

Section 10 of Court of Claims Act has no application to claims 
for compensation by employees of State, for accidental in- 

finger-temporary partial loss of me of-when award for coni- 

permanency of condition for which compensation sought, must 

where niedical testimony shows that alleged permanent partial 
loss of use of leg, could and might be as a result of a previous 
arthritic condition, as well as an accidental injury, award . 

49 
burden of proof in claims under Act is on claimant. .49, 345, 377 
award for compensation cannot be based upon speculation, sur- 

mise, conjecture, or upon a choice between two views, equally 

Highway Maintenance Policeman, within provisions of .  . . . . . .  

32 

33 

jurisdiction of Court to hear claims under . .  . . . . . .  .36. 41, 217 

juries sustained by them. .............................. 

pensation justified . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  46 

be shown to exist at time of hearing.. . . . . . . . . . . . . . . . . . . .  

36 

46 

for such disability is not justlfied.. ..................... 

compatible with the evidence. ....................... .49, 475 
5 3  



517 

PAGE 
death of employee, resulting from injuries, while within pro- 

tection of Act, justifies award to dependents, upon com- 
pliance with requirements of Act a i d  proper proof of claim 
for compensation ............................... ,53, 59, 70 

hand-permanent, partial loss of use of-when award for com- 
pensation justified ................................ .55, 165 

finger-permanent, partial loss of use of-when award for 
compensation justified ................................ 58 

State not liable for expense of medical and hospital care, pro- 
cured at  instance of employee, or representative. . .64, 174, 241 

no provision in Act for payment of funeral expenses of em- 
ployee, where compensation awarded to dependent. . . . . . . .  64 

no award can be made for costs and expenses incurred by claim- 
ant for taking evidence in claim for compensation under Act 64 

expense of medical and hospital care-when award for amount 
of justified .......................................... 73 

arm-permanent, partial loss of use of-when award fo r  com- 

temporary total incapacity terminates on ability of employee 

attendant a t  Kankakee State Hospital, within provisions of. . 
leg-partial loss of use of-when award for compensation 

where State in  operation of institution is engaged in extra- 
hazardous enterprise, as .defined in Act, all employees of 
same come within provisions thereof, irrespective of whether 

partial loss of hearing is not compensable under Act, no pro- 

disfigurement is only compensable under Act, when permanent 
and serious and of suck a nature, so as to affect earning 
capacity of claimant. ................................. 101 

compensation for disfigurement not justified, where claimant 
able to obtain employment similar to that in which he was 
engaged a t  time of injury, without reduction of wages, as 
result thereof ......................................... 106 

leg-permanent, partial loss of use of-when award for com- 
pensation justified ............................... .106, 181 

accidental injury, sustained on premises of employer, while on 
way to work, deemed to have arisen out of, and in  the course 
of her employment. ................................... 106 

employees of independent contractor, engaged in performance 
' of contract for State, not employees of State, and if injured 

State is not liable for compensation under Act.. . . . . . . . . . .  123 
attendant a t  Jacksonville State Hospital, within provisions of. 125 
finger-loss of-when award for compensatioii justified. . . . . . .  153 
laborers in  Division of Highways, within provisions of. . . . . . .  165 
hand-permanent, partial loss of use of, when award for corn- 

pensation justified ..................................... 165 

pensation justified ................................ .90, 194 

to return to work .................................... 90 
96 

justified .................................. I . . . . . . . . .  96 

or not they are directly exposed to the hazard.. . . . . . . . . . .  96 

. vision therefor being made therein.. .................... 101 
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PAGE 
eye-permanent, partial loss of use of, when award for com- 

pensation justified .................................... 174 
overpayment of compensation for temporary total disability 

may be credited on award for specific loss, o r  for partial or 
permanent disability, resulting from same injury..  . . . . . . .  181 

average wage of employee, for purpose of determining coni- 
pensation, computed on basis of 200 working days in year, 
when employed on hourly basis, and not i n  employ of State 
for whole year preceding injury..  . . . . . . . . . . . . . . . . . .  .182, 365 

where disability, for which compensation is sought, is shown to 
have resulted from chronic disease, which cannot be fairly 
traced to employment as a contributing, proximate cause, 
nor accidental injury, award for compens,ztion must be 
denied .............................................. 187 

claim for compensation that fails to comply with rules 5 (a )  
and 5(b)  of Court, is insufficient upon which to base award. . 190 

permanent disability not proven, where earnings of claimant, 
for compensation therefor are the same at time of hearing, 
as prior to accident and injury..  ....................... 203 

permanent, partial disability-when arvajd for compensation 
justified and how amount of computed.. . . . . . . . . . . . . . . . .  209 

when request for payment of compensation, in lump sum, must 
be denied ........................................ 209, 469 

claim for compensation under Section 19 (h )  of Act, not an 
original application therefor. . . .  : ....................... 222 

Section 19 (h )  of Act is a proceeding to review prior award, 
or agreement for payment of compensation, for injuries, 
on ground of increase or recurrence of disability since award 

where no award was made for compensation in  an original ap- 
plication for same, nor any agreement entered into for pay- 
ment of compensation, claim for compensation will not lie 

payment of compensation by State, before filing of application 
by employee for adjustment of his claim therefor, is not 
admission by employer of liability for payment under Act, 
and provides no basis for proceeding under Section 19 (h)  
thereof ............................................. 222! 

when claim for compensation under Act is filed in  apt t ime..  236 
to justify award under paragraph (d )  of Section 8 of Act, on 

claim for permanent disability, there must be proof of dif- 
ference between average amount earned before accident, and 
average amount claimant is earning or able to earn in soit- 

when evidence insufficient to sustain claim for compensation for 
permanent total disability. ............................. 244 

no permanent disability shown, where evidence fails to disclose 
a causal connection between subjective symptoms complained 
of, and accidental injuries sustained. ..................... 249 

or agreement ....................................... : 222 

under Section 19 (h )  of Act. .  ......................... 222 

able employment thereafter.. ........................... 241 



519 

PAGE 
subjective symptoins no proof of total permanent disability.. 249 
objective symptoms of injury, past or existing, not within men- 

tal or physical control of employee, must be proven by com- 
petent evidence to justify award. ....................... 249 

dependency is a question of fact. .  ........................ 288 
daughter of deceased employee not shown to be dependent of, 

under Section 7 (e) of Act, where the only evidence in sup- 
port of such dependency is proof of contributions to her of 
small sums a t  irregular intervals.. ..................... 288 

when proof sufficient to establish that permanent disability 
resulted from accidental injury. ........................ 291 

controverted facts may be established by circumstantial, as well 
as direct evidence. .................................... 291 

when opinion of physician who did not treat employee, but only 
examined him for purpose of testifying is not admissible 
in  evidence ........... .: ............................. 291 

when evidence insufficient to sustain claim for cornpensation 
for death, resulting. from typhoid fever, alleged to have been 
contracted from drinking water, procured from sources near 
place of employment. ................................. 344 

hernia, resulting from accidental injury, under Act-when re- 
. fusal to submit- to operation for will bar award for com- 
pensation ............................................ 345 

refusal of employee to submit to medical treatment, as required 
by Paragraph (d) of Section 8 of Act, relieves employer 

injuries specifically covered by a particular section of the Act, 
are compensable under such section only, and no award for 
compensation can be made under other provisions thereof. . 365 

where after giving full credence to the medical and other testi- 
mony, the record fails to show that claimant has suffered and 
will continue to suffer permanent partial disability, award 

compensation for disfigurement and loss of use of same mem- 
396 

disfigurement to face and head, and partial loss of use of hand 
may each be compensated for under Act:. . . . . . . . . . . . . . . .  397 

when child of wife of employee, by former marriage, not de- 
pendent of said employee. ............................. 397 

relation of loco parentis is not shown, between employee and 
minor child of his wife, by former marriage, where father of 
said child is obligated by order of court to support him and 
in  part does so ....................................... 39'1 

court may be guided by provisions of Act in  determining 
amount of compensation, in awards made under Military 
and Naval Code ...................................... 464 

amount of compensation for partial disability, governed, solely 
by Section 8, paragraph (d) of Act.. ................... 469 

from payment of compensation for injuries, . . . . . . . . . . . . . .  351 

eye-loss of, when award for compensation justified. . . . . . . . .  378 

for compensation is not justified. ...................... 387 

ber not allowable under provisions of Act. .  . . . . . . . . . . . . . .  
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visions of ........................................... 489 
State School and Colony a t  Lincoln-employee of, within pro- 

WORKMEN'S OCCUPATIONAL DISEASE A.CT 

State and all employees within terms o f . .  . . . . . . . . . . . . . . . . .  254 
Court of Claims has jurisdiction to hear and determine claims 

under Section 3 of . .  .................................. 255 
Statute concerning hours of employment of females, intended 

to protect health of employees and a violation thereof is 

to justify an award under Section 3 of Act, it must be clearly 
shown that disease or illness, resulting in  injury to health, 
was not only contracted or .sustained in com.se of employ- 

Section 3 of Act specifically defines what shall be construed as 
negligence thereunder ................................. 452 

proof of the negligence, so defined and provided in Section 3 
of Act, necessary to justify award under. .  . . . . . . . . . . . . . . .  452 

no negligence is shown, where record fails to disclose any vio- 
lation by State of any Statute enacted for the protection of 
the health of its employees. ............................. 452 

evidence of negligence under Section of Act. .  . . . . . . . . . . . .  255 

ment, but as the result of the negligence of the State. . . . . .  452 




